
 

    
Plaintiff’s Original Petition  Page 1 

 
Cause No. _________________ 

 
 

DRAFTKINGS, INC.,  § IN THE DISTRICT COURT OF 
a Delaware corporation,  § 
 § DALLAS COUNTY, TEXAS 
Plaintiff, § 
 §   
 § 
        v. §       
 §                                
 § 
 §   
KEN PAXTON, Attorney General of   §   
the State of Texas, in his  § 
official capacity § 
 § ____ JUDICIAL DISTRICT 
Defendant. §   
 
 
 

PLAINTIFF’S ORIGINAL PETITION FOR  
DECLARATORY JUDGMENT 

 
This action seeks to prevent the Texas Attorney General from further acting to 

eliminate daily fantasy sports (“DFS”) contests enjoyed by hundreds of thousands of 

Texans for the past decade.  Specifically, Plaintiff DraftKings, Inc. (“DraftKings”) seeks 

a declaratory judgment that DFS contests are legal under Texas law.  This relief is 

necessary to prevent immediate and irreparable harm to DraftKings, which otherwise 

could be forced out of business in Texas—one of its three largest state markets—and 

irrevocably damaged nationwide.  This Court need look no further than to the Attorney 

General’s orchestration of DraftKings’ competitor FanDuel Inc.’s (“FanDuel”) effective 
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departure from the State of Texas to recognize that the Attorney General’s actions pose 

direct, immediate, and particularized harm to DraftKings. 

I.  PRELIMINARY STATEMENT 
 

For more than 50 years, millions of Texans have enjoyed playing traditional 

season-long fantasy sports.  Virtually every level of every sport—from professional 

football to college basketball to international soccer—has given rise to some form of 

fantasy contest, in which friends, neighbors, coworkers, and even strangers enhance their 

enjoyment of the sport by competing against one another for prizes in organized leagues 

to determine who has the skill—akin to a general manager of a sports team—to put 

together the most successful fantasy team.  Over the past decade, hundreds of thousands 

of Texans have also enjoyed daily fantasy sports contests—the same fundamental game 

as season-long fantasy sports, although played over a shorter timeframe and therefore 

requiring even more skill.  While a late-entrant into the well-developed daily fantasy 

sports market, DraftKings is a start-up, formed in 2012, that has since grown into one of 

the nation’s two largest providers of daily fantasy sports contests.  

All fantasy sports, including those offered by DraftKings, are contests of skill.  

The contestants in fantasy contests act as general managers of their fantasy teams, and in 

that role, they have to use their skill, knowledge of the sport and athletes—and master 

complex econometric and statistical concepts—to select their fantasy rosters of real-

world athletes under a salary cap and other rules applicable to these fantasy sports.  Then, 

the winners of the contests are those who, using their skill, put together the superior 

fantasy teams that outperform others’ fantasy teams in terms of fantasy points earned, 
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which are based on the statistical performance of those athletes in real-world sporting 

events.  The results do not depend on the outcome of any one game or the performance of 

any one athlete in any actual game.  Rather, they turn entirely on the performance of the 

fantasy team as a whole competing against other fantasy teams. 

That DFS games are contests of skill is now beyond credible dispute.  To 

DraftKings’ knowledge, every statistical and economic expert who has studied DFS 

games has concluded that their outcomes turn on skill, not chance.  Indeed, one leading 

University of Chicago statistician put it more bluntly, calling chance “overwhelmingly 

immaterial” to the outcome of DFS contests.  See Affidavit of Zvi Gilula, attached as 

Exhibit C to appended Affidavit of Robert C. Walters.  DraftKings’ contestants select 

their fantasy rosters to compete in fantasy games, and thereby are the actual contestants 

in a bona fide contest—the fantasy contest—the outcome of which is determined by their 

skill in assembling fantasy rosters.  This is why, time after time, the most skilled DFS 

contestants win the lion’s share of prizes.  That is the definition of a skill game.   

In this regard, DFS contests are no different from the many other contests beloved 

by Texans, such as bass fishing, bull riding, stock picking, and even beauty pageants, all 

of which involve participants paying entry fees and then using their wits and skills to try 

to win a predetermined prize.  While every contest theoretically may be affected by some 

degree of chance—the caprice of the fish, the weather conditions, the vigor of the bull, 

the vicissitudes of the stock market, and the subjective preferences of the judges—skill 

controls.  Therefore, like DFS, they are all contests of skill, and all legal and permissible 

under Texas law. 
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Indeed, for nearly a decade, DFS contests have been offered in Texas without a 

single regulator, prosecutor, or state official questioning their legality.  Nevertheless, on 

January 19, 2016, the Attorney General unilaterally issued an opinion letter declaring 

fantasy sports illegal.  See Attorney General Opinion KP-0057, attached as Exhibit A to 

appended Affidavit of Robert C. Walters.  He opined, for the very first time, that DFS 

contests involve participants making a “bet,” and therefore “a court would likely 

determine that participation in daily fantasy sports leagues is illegal gambling under 

section 47.02 of the Penal Code.”  Tex. Att’y Gen. Op. No. KP-0057, at 9 (Jan. 19, 2016) 

(hereinafter “opinion” or “opinion letter”).   

In doing so, the Attorney General misapprehended clear Texas law and showed a 

fundamental misunderstanding of the basic, indisputable facts surrounding fantasy sports.  

Any prohibition on gambling in this State must emanate from the Texas Constitution 

itself, which provides only that “[t]he Legislature shall pass laws prohibiting lotteries” 

but “may authorize and regulate bingo games” for certain purposes.  TEX. CONST. art. III, 

sec. 47.  Acting within that limited constitutional band, the Texas Legislature enacted 

Chapter 47 of the Texas Penal Code, which defines as illegal gambling the “mak[ing of] a 

bet on the partial or final result of a game or contest or on the performance of a 

participant in a game or contest.”  Tex. Penal Code § 47.02(a)(1).  The Code explicitly 

exempts from the definition of “bet,” however, “an offer of a prize, award, or 

compensation to the actual contestants in a bona fide contest for the determination of 

skill.”  Tex. Penal Code § 47.01(1)(B).  In other words, unless a person makes a “bet” 

within the meaning of the Code, there can be no illegal gambling. 
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That is where the Attorney General’s opinion collapses—and why DraftKings is 

entitled to declaratory relief.  As already explained, DraftKings’ contests are games of 

skill among actual competitors who pit their fantasy teams against one other.  As such, 

DraftKings’ customers are “the actual contestants in a bona fide contest for the 

determination of skill[,]” Tex. Penal Code § 47.01(1)(B), and, therefore, are exempted 

from Texas’s statutory prohibitions.  Moreover, on the plain language of the statute, 

DraftKings’ DFS contestants do not “bet” on the “result” of any particular game or any 

player’s individual “performance” in any particular game.  See Tex. Penal Code § 

47.01(1)(B).  Rather, they pay an entry fee to compete against one another for 

predetermined “prize[s],” based on the overall performance of the complex mosaic of 

athletes that comprise their personally selected fantasy teams.  Thus, DFS games do not 

fit in the definition of a “bet,” without even looking to the statutory exemption. 

But the Attorney General’s opinion letter is not the end of the story; it is instead 

the opening volley in a campaign by the Attorney General to distort Texas law and drive 

lawful DFS operators out of the state.  Indeed, the Attorney General’s actions pose 

immediate, irreparable harm to DraftKings’ business, threatening to damage it in Texas 

and nationwide.  Already, DraftKings has suffered substantial harm based on the 

Attorney General’s actions: customers have withdrawn money, erroneously believing 

DraftKings to be illegal; significant problems have arisen with DraftKings’ banks and 

payment processors; DraftKings has lost investment opportunities and potential business 

partners; and seen its value as a business decrease.  Moreover, in the wake of the 

Attorney General’s actions, DraftKings now also potentially faces a significant risk of 
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civil enforcement actions by the State, and even criminal prosecution in counties across 

the State.  These are no idle concerns; in fact, the harm DFS companies face is now so 

acute and immediate that FanDuel has entered into an agreement with the Texas Attorney 

General and announced that it will effectively depart the state.  See Settlement Agreement 

and Release, attached as Exhibit B to appended Affidavit of Robert C. Walters 

(“Beginning no later than May 2, 2016[,] FanDuel will include Texas on the list of states 

on its website where contestants may not deposit funds or enter paid contests while 

physically located in the state [and] FanDuel will block people located in Texas . . . from 

entering FanDuel’s contests which both charge an entry fee and offer a prize of 

value[.]”).  DraftKings could face the same fate, absent this Court’s intervention.   

This case has nationwide ramifications, especially since Texas is a leading DFS 

market, and other states are watching.  The Attorney General’s actions, if left unchecked, 

could force DraftKings, like FanDuel, to effectively exit Texas, leaving hundreds of 

thousands of Texans unable to participate in the daily fantasy sports games they have 

enjoyed for the past decade.  The Attorney General has now effectively branded as 

criminals everyone involved in DFS—operators, business partners and participating 

contestants—even though they have operated openly, transparently, and permissibly in 

Texas for years, and no State official ever questioned the legality of DFS before.  

Moreover, DraftKings now faces irreparable harm to its business relationships with 

payment processors, vendors, and other business partners, damage to its customer 

goodwill and business reputation, and backlash across the country.  And the equities are 
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clearly in DraftKings’ favor: it faces the extinction of its Texas business, while the 

Attorney General, in contrast, was late to act and cites no exigency here.  

This Court’s intervention is therefore necessary to redress this injustice and permit 

DraftKings to remain in business, rather than have to shut down before it has a full and 

fair opportunity to defend itself in the face of the Attorney General’s rush to judgment. 

This Court should declare that DFS contests are fully legal under Texas law, for at least 

two reasons: (1) DFS contestants are contestants seeking a prize or award and engaging 

in a bona fide contest of skill, and therefore do not bet under Texas law; and (2) DFS 

contests turn neither on the partial or final result of a single game or contest nor on the 

performance of a single participant in a game or contest as required for a person to 

commit an offense under Texas law, but instead turn on the performance of a mosaic of 

athletes across a variety of athletic teams and contests.   

II.  DISCOVERY CONTROL PLAN 

1. Plaintiff intends for discovery in this case to be conducted under Level 3 

Discovery as that is defined in Tex. R. Civ. P. 190.4. 

III.  PARTIES 

2. Plaintiff DraftKings, Inc. is a Delaware corporation, with its principal place 

of business in Boston, Massachusetts. 

3. Defendant Ken Paxton is the Attorney General of the State of Texas.  

DraftKings brings this proceeding against Attorney General Paxton in his official 

capacity. 
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IV.  JURISDICTION AND VENUE 

4. This Court has original jurisdiction over the subject matter of this case 

under TEX. CONST. Art. 5 § 8; Tex. Gov’t Code Ann. §§ 24.007 and 24.008.  The Court 

also has jurisdiction over the subject matter of this case under Tex. Civ. Prac. & Rem. 

Code §§ 37.003 and 37.004, as DraftKings seeks a declaratory judgment. 

5. Venue is proper in Dallas County, Texas under Tex. Civ. Prac. & Rem. 

Code § 15.002(a)(1), because a substantial part of the events giving rise to DraftKings’ 

claim occurred in Dallas.  Specifically, multiple customers based in Dallas County closed 

their accounts with DraftKings in the days following the publication of the Attorney 

General’s opinion letter.  In addition, the Attorney General’s actions threaten DraftKings’ 

ability to attract new investment partners and customers in Dallas, one of the most 

populous counties in the U.S., and one of the nation’s leading business and commercial 

centers.  And they further have implications for DraftKings’ existing business 

partnerships in Dallas County—including its partnership with the Dallas County-

headquartered Dallas Cowboys—should DraftKings be forced to exit the 

state.  Moreover, a substantial share of DraftKings’ existing Texas customers reside in 

Dallas County; DraftKings seeks a declaration as to whether the games it continues to 

provide to those customers violate the law.  Indeed, the Attorney General’s actions have 

not only harmed DraftKings’ Dallas operations, but promise further harm if left 

unchecked, and they have thrown the legality of DraftKings’ entire Dallas operation into 

doubt.  The Attorney General’s actions thus give rise to this declaratory judgment action. 
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6. The proper construction of a criminal statute that causes direct harm to a 

business’s economic interests is the proper subject of an action for a declaratory 

judgment.  See generally City of Austin v. Austin City Cemetery Ass’n, 28 S.W. 528 (Tex. 

1894); see also Consumer Serv. All. of Texas, Inc. v. City of Dallas, 433 S.W.3d 796, 

807-08 (Tex. App.—Dallas 2014).  As the Dallas Court of Appeals has explained, courts 

sitting in equity maintain jurisdiction to “construe” criminal laws that harm businesses 

when such laws create a “chilling effect” on the business’s customers.  Consumer Serv., 

433 S.W.3d at 807 (citing City of Austin, 28 S.W. at 530 (“As long as the ordinance 

remains undisturbed, it acts in terrorem, and practically accomplishes a prohibition[.]”)).   

V.  FACTUAL ALLEGATIONS 

A.  DraftKings and Fantasy Sports Contests 

7. DraftKings provides online platforms for an individual to enter DFS 

contests with friends, family, or other fantasy-sports enthusiasts.  DraftKings’ contests 

involve detailed and complex gameplay that integrates innumerable strategic elements 

that consistently permit more skilled contestants to defeat less skilled contestants.   

8. Fantasy sports contests have existed since at least the 1960s.  They provide 

sports fans with an opportunity to become a fantasy general manager, and in that role 

assemble a fantasy team of real-life athletes to compete against other fantasy general 

managers.  Traditional fantasy contests generally span an entire season of a particular 

sport—typically four to six months.  Daily fantasy sports contests last anywhere from a 

single day to a week. 
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9. While DraftKings has offered DFS since approximately April 2012, DFS 

games have existed at least since the launch of Fantasy Sports Live in June 2007.  Since 

then, many other companies have entered the DFS marketplace, including FanDuel, 

which was founded in or about 2009. 

10. DFS was a natural and more sophisticated outgrowth of traditional season-

long fantasy sports.  Like season-long games, DFS gives sports fans the opportunity to 

use knowledge, skill, and evidence-based analytics to strategically assemble a team of 

athletes within firm salary constraints, and are decided based on the fantasy points 

compiled in the contest.  Both season-long and DFS games bear exactly the same 

relationship to real-world sporting events: fantasy results are based on fantasy points, 

which are awarded based on statistics compiled by real athletes, but are never mere 

proxies for the binary outcome of real-world sporting events.  Indeed, every fantasy 

contest—whether it is fantasy football, baseball, or scrabble—operates according to this 

principle.  But unlike season-long contests, DFS games last one day or one week, 

depending on the sport, rather than for many months.  And DFS games involve more skill 

than season-long fantasy sports, because DFS games implicate complex econometric 

concepts like a salary cap (discussed infra), while avoiding chance-based features such as 

a randomized draft order. 

11. DraftKings now offers paid, prize-eligible DFS games in forty-two U.S. 

states and the District of Columbia. 
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12. DraftKings offers a variety of contest types (including large-field 

tournaments, head-to-head contests, and private leagues) in eleven different sports and e-

sports. 

13. DraftKings contestants pay an entry fee to enter cash contests, while there 

is no entry fee to play in free contests.  Contest winners receive prizes, the structure of 

which is always known ahead of time when contestants decide to pay an entry fee and 

enter a contest.  The prizes do not change based on the number of entries.  

14. A DraftKings contestant’s lineup comprises between five and eleven real-

world athletes (depending on the sport involved), and the success of a lineup depends on 

the combined performance in numerous statistical categories of those athletes across 

many real-world sporting events.  

15. The strategy required to play DFS successfully is wholly unrelated to 

correctly predicting the ultimate win-loss outcome or margin of victory in any real-world 

sporting event, such as a football or basketball game, as in a traditional sports bet.  The 

results of DraftKings’ fantasy contests are not tethered to the outcomes of those real-

world sporting events.  Nor do they have anything to do with predicting whether a 

particular athlete will achieve a particular in-game achievement, as in a traditional 

proposition bet.  DraftKings’ customers do not place bets on events outside of their 

control; rather, they pay entry fees to participate in a fantasy contest against other 

contestants in which they compete by selecting the lineup that determines winners and 

losers of the fantasy contest. 
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16. On March 4, 2016, FanDuel entered into an agreement with the Texas 

Attorney General providing for FanDuel to effectively exit the Texas DFS market.  See 

Settlement Agreement and Release, attached as Exhibit B to appended Affidavit of 

Robert C. Walters.  This agreement evidences the Attorney General’s intent to scuttle 

DFS operators in the State of Texas, and illustrates the imminent harm that DraftKings 

could itself face without this Court’s intervention. 

B. The Statutory Framework Covering This Case 

1. Texas’s Statutory Framework Surrounding Games of Chance and Games of 
Skill. 

 
17. Texas law has long distinguished between games of chance, which 

generally are considered illegal gambling, and games of skill, which are not gambling 

and are not illegal.  The prohibition on gambling begins with the Texas Constitution 

itself, which provides that “[t]he Legislature shall pass laws prohibiting lotteries,” but 

also “may authorize and regulate bingo games” for certain purposes.  TEX. CONST. art. 

III, sec. 47.  Acting on that constitutional directive, the Texas Legislature enacted 

Chapter 47 of the Penal Code, which provides that a person commits an offense if he: 

(1) makes a bet on the partial or final result of a game or contest or on the 

performance of a participant in a game or contest; 

(2) makes a bet on the result of any political nomination, appointment, or election 

or on the degree of success of any nominee, appointee, or candidate; or 

(3) plays and bets for money or other thing of value at any game played with 

cards, dice, balls, or any other gambling device. 
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Tex. Penal Code § 47.02(a). 

18. Those offenses all turn on the definition of “bet,” which the Code defines as 

“an agreement to win or lose something of value solely or partially by chance.”  Without 

a “bet,” there can be no violation of section 47.02(a)(1).  

19. The Code explicitly exempts from the definition of “bet” “an offer of a 

prize, award, or compensation to the actual contestants in a bona fide contest for the 

determination of skill[.]”  Tex. Penal Code § 47.01(1)(B). 

20. Moreover, in order for “[a] person to commit an offense” related to the 

outcome of sporting events, he must “make[] a bet on the partial or final result of a game 

or contest or on the performance of a participant in a game or contest.”  Id. at 

§ 47.02(a)(1) (emphasis added). 

21. These two provisions of the Code—namely, § 47.01(1)(B), and 

§ 47.02(a)(1)—make clear that the daily fantasy sports contests run by DraftKings 

involve no bets and in no way constitute unlawful gambling. 

a. DraftKings Contestants Are The Actual Contestants In A Bona Fide Contest Of 
Skill—The DFS Contest—And Therefore Do Not Make A “Bet” Under Texas Law.  

 
22. Without a “bet,” there can be no violation of § 47.02(a)(1).  And the 

Legislature expressly defined the term “bet” to exclude “an offer of a prize, award, or 

compensation to the actual contestants in a bona fide contest for the determination of 

skill.” Id. § 47.01(1)(B).  Thus, a contest does not violate Texas gambling law if three 

requirements are met: (1) a prize is offered, (2) the contest participants are the recipients 

of the prize, and (3) the participants are “contestants in a bona fide contest for the 
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determination of skill.”  Id. § 47.01(1)(B).  There can be no dispute that DFS contestants 

are offered a prize, and that DFS participants are the recipients of any awarded prizes.  

23. From these two provisions of Texas law emerge a simple dichotomy: 

wagering on another person’s performance may be an unlawful bet under § 47.02(a)(1).  

But it is entirely lawful under § 47.01(1)(B) to pay an entry fee for the opportunity to win 

a prize based on one’s own performance in a game of skill.   

24. DFS contestants actually compete against one another to determine who put 

together the best-performing fantasy lineup, and as such they are the actual contestants in 

a contest.  No one would deny that while football players complete in a game of skill, so 

too do the general managers of real-world football teams, competing against other real-

world general managers in constructing rosters through their strategy, knowledge, and 

analysis.  So too with DFS, where contestants act as their fantasy team’s general 

manager, using strategy, knowledge, and analysis to craft their rosters and compete 

against the rosters of other DFS contestants.  The fantasy competition is the only contest 

in which DFS contestants pay an entry fee to compete, and in which they are eligible to 

win a predetermined prize.  And DFS contestants profoundly influence the outcome of 

the fantasy contest by using skill to exercise complete control over their chosen lineups. 

25. Accordingly, fantasy sports contests—unlike sports gambling—involve 

prizes for a contest of skill that is completely distinct from the games being played on the 

athletic field.  Nothing in DraftKings’ gameplay allows a contestant to simply wager on 

the number of touchdowns Tom Brady throws, or the number of baskets LeBron James 

scores.  The fantasy game remains a discrete game unto itself—with distinct rules 
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involving distinct elements applied to distinct contestants—the DFS players who are 

competing in DFS contests.  It is a contest in its own right.  

26. Put another way, sports wagering involves passive spectators betting on 

whether one real-world general manager will beat another real world general manager.  In 

fantasy sports, by contrast, the contestant is the general manager making the tough 

choices, rather than simply watching (and wagering on) someone else’s choices.  And it 

is the choices the fantasy general manager personally makes that determine his 

performance in the fantasy competition.  DFS contests, therefore, are the “actual 

contestants” in a bona fide skill contest—namely, the DFS contest.  Tex. Penal Code 

§ 47.01(1)(B).   

27. And just because there is some chance in DFS contests does not mean that 

DFS contests are not games of skill.  To take just a few examples:  

• Anglers across the State regularly enter bass fishing tournaments.  They pay an entry 

fee in the belief that they possess the skill to reel in the heaviest or the most bass, and 

thereby win a prize.  

• The surfers of Texas gather along the Gulf Coast and pay fees to enter surfing 

contests in the hopes of winning prizes.  

• At the Fort Worth Stockyards, rodeo-loving Texans pay entry fees to win a prize for 

staying on the bull longer than their opponents.  

• Many Texas towns host beauty and talent pageants, where contestants pay entry fees 

in the hopes that they best satisfy the judge’s subjective views of beauty and talent.  
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• Some Texans enjoy figure skating contests where, once again, contestants compete to 

impress subjective judges in the hopes of turning their entry fees into a prize.  

• Still other Texans might prefer stock picking contests, where participants compete 

over who can best assemble a hypothetical investment portfolio. 

28. There is no doubt that each and every one of the above activities can be 

swayed by some amount of chance.  But the chance involved in those activities does not 

deprive them of their character as bona fide contests in which the person who pays the 

entry fee is an actual contestant actively seeking to better his peers through his skill.  And 

it is for that precise reason that these contests are lawful (and popular) games of skill in 

Texas. 

29. There should also be no doubt that fantasy sports games are “contest[s] . . . 

of skill.”  Notwithstanding the degree of chance on the athletic field, it takes skill for a 

fantasy general manager to ascertain the fantasy value of various athletes, subject to the 

constraints of the fantasy salary cap, in order to beat the general manager of another 

fantasy team.  And this is so even though there is some modest degree of chance involved 

as with other skill contests: the fish might not bite, the bull might not kick, the wave 

might not break, the golf ball might hit a rock, the referee might miss the call.  Fantasy 

sports are not about assembling teams of roulette players, but rather about assembling 

teams of skilled athletes. 

30. The fact that a fantasy general manager’s success turns in part on the 

performance of others on the field whom the fantasy general manager cannot control is 

not a problem under § 47.01—for the same reason that a team bass fishing tournament, a 
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doubles tennis tournament, a team golf tournament, or a pairs figure skating competition 

is not unlawful.  Under all of these scenarios, the contestant’s ability to win a prize 

depends in part on the performance of another person—a teammate, doubles partner, 

golfing buddy, or figure skating partner.  But the character of these activities remains the 

same.  They remain contestants in bona fide contests in which actual contestants receive 

prizes based on their skill. 

31. Under Texas law, even if a given contest involves a material element of 

chance, it still may be a “bona fide contest for the determination of skill,” the element of 

chance notwithstanding.  Tex. Penal Code § 47.01(1)(B).  Indeed, under the statute’s 

terms, a “bona fide contest for the determination of skill” can involve chance without 

losing its skill-based character, so long as skill predominates.  See id.; see also Adams v. 

Antonio, 88 S.W.2d 503, 505 (Tex. Civ. App.—Waco 1935, writ ref’d) (endorsing the 

proposition that whether the gaming statute is violated depends on whether chance 

predominates over skill). 

32. Any contrary reading—including the interpretation set out in the Attorney 

General’s opinion letter here—misreads the statute.  Indeed, the statute defines “bet” to 

mean “an agreement to win or lose something of value solely or partially by chance.”  

Tex. Penal Code § 47.01(1).  But it exempts from that definition “bona fide contests for 

the determination of skill[.]”  Id. § 47.01(1)(B).  It follows that even if an agreement is 

based “partially on chance,” it nevertheless cannot be a “bet” if it is a “bona fide contest 

for the determination of skill[.”  Id.  That is the heart of the Attorney General’s legal 

error: he reads “partially by chance” out of the text of section 47.01(a).   
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33. That a “bona fide contest for the determination of skill” can turn on some 

material element of chance is hardly a novel idea; it was endorsed by numerous previous 

Texas Attorneys General.  Indeed, one former Attorney General opinion correctly 

identified that the relevant inquiry under the Texas Penal Code is whether the game at 

issue “involves the dominating element of skill, as opposed to chance[.]”  Tex. Att’y Gen. 

Op. No. JM-1267 (1990).  It reached that conclusion in reliance on at least five previous 

Texas Attorney General opinions adopting a “dominating element” standard.  See Tex. 

Att'y Gen. Op. Nos. C-619 (1966), WW-222 (1957), V-1483 (1952), V-544 (1948), V-

238 (1947).  But rather than abide by those decades of precedent, the Attorney General 

has endorsed a different—and incorrect—statutory test.    

b. DFS Contests Do Not Meet Many Of The Required Elements Of A “Bet” Under 
Tex. Penal Code § 47.02(a).  

 
34. The plain text of Tex. Penal Code § 47.02(a) states that “[a] person 

commits an offense if he . . . makes a bet on the partial or final result of a game or contest 

or on the performance of a participant in a game or contest.”  

35. Put another way, the statute refers specifically to making bets on results of 

a single game or contest, or on the performance of a single athlete or participant in a 

contest.  That the statute twice refers to the singular is no accident; it is an intentional 

decision to criminalize gambling on the outcome of an individual sporting event. 

36. As shown below, DraftKings’ DFS contests turn on a series of complex 

interconnected performance metrics from many players selected by DFS contestants 

across many athletic contests.  DFS contests involve a mosaic of athletes, and it is the 
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performance of that rich tapestry of multiple athletes that determines success—not the 

outcome of “a game” or the performance of “a participant in a game.”   

37. The outcome of one of DraftKings’ DFS contests does not and never will 

turn on the outcome of an individual game or of an individual athlete.  Rather, in 

assembling these fantasy teams of multiple real-world athletes competing in multiple 

real-world events, DraftKings contestants do not win prizes based on the results of a 

game or contest (i.e., which athletic team will win or by how much), or on the 

performance of a single participant in a game or contest (i.e., whether a particular athlete 

will achieve or not achieve a particular statistic or performance metric).  As a 

consequence, DFS contests fall squarely outside the Penal Code’s prohibition on betting. 

2. The Federal Statutory Framework 

38. The federal statutory framework provides a worthwhile backdrop to the 

operative Texas statute.  The Unlawful Internet Gambling Enforcement Act (“UIGEA”), 

31 U.S.C. §§ 5361-5367 (2006), prohibits any person engaged in the business of betting 

or wagering from accepting any credit or funds from another person in connection with 

the latter’s participation in “unlawful Internet gambling.”  31 U.S.C. § 5363.  Under 

UIGEA, “unlawful Internet gambling” means “to place, receive, or otherwise knowingly 

transmit a bet or wager by any means which involves the use, at least in part, of the 

Internet” in a jurisdiction where applicable federal or state law makes such a bet illegal.  

31 U.S.C. § 5362(10)(A). 

39. Critically, however, Congress recognized that fantasy sports activities are 

different from the gambling UIGEA prohibits because American enjoyment of fantasy 
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sports activity has been traditionally understood not as criminal activity, but as innocent 

and innocuous conduct.  Congress codified this understanding in UIGEA by defining a 

“bet or wager” as “the staking or risking by any person of something of value upon the 

outcome of a contest of others, a sporting event, or a game subject to chance, upon an 

agreement or understanding that the person or another person will receive something of 

value in the event of a certain outcome,” 31 U.S.C. § 5362(1)(A), and then excluding 

from that definition, among other things, “participation in any [qualifying] fantasy or 

simulation sports game.”  See 31 U.S.C. § 5362(1)(E)(ix)(I)-(III).  Congress concluded 

that fantasy sports reflect the “relative knowledge and skill of the participants” and are in 

no way equivalent to gambling on the outcome of a real-world sporting event or 

performance.  Id. § 5362(1)(E)(ix).  Although UIGEA does not preempt state law, 

Congress’ reasoned judgment on the questions at issue here is instructive.   

C. DraftKings’ Contests Are Complex Games of Skill, Not Gambling. 
 

40. The evidence is overwhelming that DraftKings’ contests are complex 

games of skill.  In essence, DraftKings’ contestants act as general managers of a fantasy 

team and compete against other contestants to see who can execute the managerial skill 

set most effectively, as measured by fantasy points earned.  Succeeding as a fantasy 

general manager requires mastering a broad array of concepts and skills, but at the heart 

of the contests are three core strategic elements: (1) the salary-cap structure, which 

implicates econometric strategies concerning opportunity cost and relative value; (2) the 

fantasy-point scoring systems, which affect relative valuation of athletes; and (3) the 

contest rules and prizing eligibility, which affect athlete selection strategies. 
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1. Core Strategic Element #1: Salary Cap Management 

41. DraftKings assigns a fictional “salary” to each real-world athlete who could 

be selected by any DFS contestant, as well as a “salary cap” that limits the sum of the 

salaries of athletes that a DFS contestant can select for a lineup.  The same salary cap and 

fictional “salaries” of real-world athletes applies consistently to all contestants in a 

particular contest, which significantly augments the skill required to participate and 

succeed in those contests.  This mechanism prevents DFS contestants from merely 

selecting the real-world athletes that they believe will score the most fantasy points at 

every position in their lineup—such a strategy would cause them to exceed the salary 

cap.  Rather, DFS contestants must analytically estimate the expected fantasy points of 

each real-world athlete, set against the constraint of the salary cap, the overall 

composition of the roster, and the opportunity cost of other real-world athletes who are 

not selected. 

42. Managing the salary cap—that is, picking the right mixture of athletes to 

play on the fantasy team—lies at the heart of DFS strategy, and mastering that strategy is 

incredibly complex. 

43. The strategic elements of managing the salary cap are magnified by the fact 

that an athlete’s salary does not change during the contest, whether the contest lasts for 

one day (as in NBA and MLB games) or one week (as in NFL games).  While sports 

betting lines fluctuate as real-world sporting events approach to respond to new market 

information, all DFS athlete salaries remain fixed once they are established.  This creates 

a strong incentive for DFS contestants to exercise research and analytical skill, constantly 
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monitoring any sports-related news that may affect athlete valuations, such as injury 

reports that emerge from team practices.  Late-breaking real-world lineup changes can 

have a dramatic impact on strategic choices in DFS lineups. 

44. As an illustration of the core principle that the better real-world athlete may 

often not be the better selection in the fantasy contest, consider the following comparison 

between NBA players LeBron James of the Cleveland Cavaliers and Jerryd Bayless of 

the Milwaukee Bucks for DraftKings contests held on November 2, 2015.  James’s and 

Bayless’s DraftKings salaries were $9,700 and $3,200, respectively, out of the overall 

$50,000 salary cap space allotted. 

45. In their real-life games, James and Bayless produced the following statistics 

and corresponding DraftKings points: James (22 points, 9 rebounds, 11 assists, 4 steals, 2 

blocks, 61.75 DraftKings fantasy points); Bayless (26 points, 3 rebounds, 2 assists, 0 

steals, 0 blocks, 34.75 DraftKings fantasy points). 

46. James is universally considered a far superior real-life NBA player to 

Bayless, and indeed on this particular night he played a far superior game and earned 

more fantasy points.  However, within the strategic regime created by DraftKings’ 

contests, Bayless was a significantly better fantasy selection. 

47. While James cost $157 of DraftKings salary for each fantasy point earned, 

Bayless cost only $92 per fantasy point.  DraftKings contest data confirms that Bayless’s 

superior point-per-dollar value produced superior results for DFS contestants who 

selected him.  DraftKings rosters that included Bayless on November 2 produced an 

average lineup score approximately 16 fantasy points higher than rosters that included 
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James—an enormous margin.  Furthermore, entries that included Bayless had a win rate 

in head-to-head and 50/50 contests that was 24 percentage points higher than entries that 

included James. 

48. DraftKings participants who are unfamiliar or unskilled at employing the 

necessary strategic principles may incorrectly assume that simply picking the best 

superstar is the key to success, but skilled DFS contestants were able to identify Bayless 

as a superior value on November 2 by monitoring late-breaking lineup news: normally a 

reserve player, Bayless was announced as the starting point guard for that evening’s game 

less than one hour before it began.  Because DraftKings salaries are fixed, selecting a 

starting point guard at a “backup price” presented a clear opportunity to gain a strategic 

advantage. 

49. The skill- and salary-cap-based athlete selection format used in DraftKings’ 

DFS contests is not utilized in most season-long fantasy contests, which instead utilize a 

randomized draft process—involving less skill by fantasy contestants—in which 

contestants can typically select the best available athlete. 

2. Core Strategic Element #2: Fantasy Point Scoring System 

50. DFS contests are governed according to unique fantasy point scoring 

systems that determine how many fantasy points are gained or lost for each applicable 

real-world statistic.  Learning, understanding, and mastering each sport’s—and each DFS 

provider’s—unique scoring system adds another level of strategic decision-making to the 

DFS General Manager’s skill set. 
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51. For example, in NFL contests, the DraftKings scoring system awards 1.0 

fantasy points for a reception, while the FanDuel scoring system awards only 0.5 fantasy 

points.  The difference may appear negligible, but a sophisticated contestant understands 

its enormous implications for the relative valuation among running backs, wide receivers, 

and even quarterbacks. 

52. In a DraftKings contest, a skilled participant will likely assign more value 

to pass-catchers than he would in a FanDuel contest, while a FanDuel participant will 

likely assign relatively more value to quarterbacks. 

53. Other examples of strategy-enhancing scoring differences between 

DraftKings and FanDuel include: DraftKings awards special bonus fantasy points for 

individual milestones such as 300 yards passing by a quarterback, while FanDuel does 

not; FanDuel uses placekickers in NFL contests and awards points based on field goals, 

while DraftKings does not; DraftKings MLB contests award 2 fantasy points per 

strikeout, while FanDuel awards only 1 fantasy point. 

54. Each of these slight differences—and many more—affect the skills-based 

strategic judgments that inform DFS contestants’ decisions. 

3. Core Strategic Element #3: Contests Rules Regarding Prize Eligibility 
 

55. Another DFS contest attribute that drives athlete selection strategy is prize 

structure—who wins, and how much.  DraftKings offers a variety of different types of 

contests, with some contests involving a more top-heavy prize structure than others.  

Again, these differences in contest design create drastically disparate strategic incentives. 
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56. Large-field tournaments generally have top-heavy prize structures in which 

approximately the top 20% of finishers earn prizes, and the vast majority of prizes, by 

dollar amount, are paid out to the top 1% of finishers.  By contrast, in both head-to-head 

and larger 50/50 contests, a DFS contestant wins the maximum prize merely finishing in 

the top half of the field. 

57. There are at least three key strategic considerations that vary depending on 

whether a participant enters a large-field tournament or a head-to-head (or 50/50) contest: 

(1) athlete volatility, (2) game theory and contrarian play, and (3) stacking versus 

hedging. 

58. In head-to-head and 50/50 contests, a skilled DFS contestant might select 

real-life athletes who offer lower volatility and therefore less risk.  Consider two 

hypothetical wide receivers who average the same 15 DraftKings points per week.  

Athlete A routinely scores fewer than 5 fantasy points or more than 25 fantasy points in 

contests, while Athlete B never scores below 12 or greater than 18 fantasy points.  In 

head-to-head and 50/50 contests, Athlete B is likely the more strategically sound 

selection because such a selection eliminates the risk of a 5-fantasy point performance.  

Because of the unique prize structure in large tournaments, by contrast, the possibility of 

scoring 25 or more fantasy points is worth that risk, and thus Athlete A might be the 

sounder choice. 

59. Large-field tournaments incentivize what game theory experts call 

“contrarian strategy”: purposely differentiating one’s lineup from the lineups of other 

contestants.  To increase the likelihood of achieving high enough scores to be eligible for 
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top prizes, DFS contestants in large-field tournaments typically strive to select a fantasy 

roster that will score well and be unique among the field.  To finish within the top 1% of 

all entries, it is not enough to select athletes who perform well; successful contestants 

will select athletes who perform well and are chosen by relatively few of their 

competitors. 

60. Finally, head-to-head contests and large-field tournaments generally create 

opposite incentives when it comes to positive and negative correlation among prospective 

fantasy selections.  In large-field tournaments, it is often strategically advantageous to 

employ a technique known as “stacking”: selecting a combination of athletes whose 

expected fantasy performances are positively correlated.  An example of stacking in NFL 

contests is the selection of a quarterback and the wide receiver who is known to be the 

quarterback’s favorite pass-catching target, in order to make it more likely that his or her 

fantasy team will accumulate the extremely high number of fantasy points that is 

necessary to win a large-field tournament.  In head-to-head contests, it is often wiser to 

do the opposite:  “hedge” against one’s quarterback selection by choosing wide receivers 

from other real-life teams. 

61. For example, consider a DraftKings participant who has selected the Green 

Bay Packers’ Aaron Rodgers as her quarterback and is deciding between the Packers’ 

Randall Cobb and the Arizona Cardinals’ Larry Fitzgerald at wide receiver.  Cobb and 

Fitzgerald are historically comparable fantasy producers with comparable DraftKings 

salaries.  In a large-field tournament, a skilled DFS contestant might well consider 

selecting Cobb, as Cobb is statistically likely to have a good performance if Rodgers has 
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a good performance—even though Cobb is likely to have a poor performance if Rodgers 

does—in order to make it more likely that his or her fantasy team will accumulate the 

extremely high number of fantasy points that is necessary to win a large-field tournament.  

By contrast, in a head-to-head contest, Larry Fitzgerald might be the safer (and thus 

wiser) choice, because a poor performance by Rodgers has no bearing on Fitzgerald’s 

fantasy output. 

62. The strategic and skill-based concepts described above are by no means 

unique to DFS; they are an integral part of basic investment strategies for approaching the 

stock market as well.  The concepts of hedging, positive and negative correlation, 

expected value, contrarian play, exposure, variance, and return-on-investment are basic 

economic terms that guide not only how to assemble a fantasy roster, but also how to 

build a stock portfolio. 

D. Evidence Establishes the Skill-Based Nature of DFS. 

63. The skill-based nature of DFS games has been repeatedly confirmed by 

leading experts.  For example, Ed Miller—an MIT-trained engineer and noted author of 

gaming strategy books—and Daniel Singer—the leader of McKinsey & Company’s 

Global Sports and Gaming Practice—penned an article published by Sports Business 

Daily entitled: “For daily fantasy sports operators, the curse of too much skill.”  Among 

Miller and Singer’s findings was that the preponderance of DFS player profits were won 

by the most skilled players. 

64. Miller and Singer also identified two primary ways in which skilled 

contestants succeed over unskilled contestants: (1) skilled contestants employ lineups that 
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create covariance by choosing multiple athletes from the same real-life team in order to 

produce the extreme DFS outcomes—good and bad—that are necessary to win a large-

field tournament; and (2) skilled contestants exploit salary cap pricing inefficiencies by 

using sophisticated models to optimize their lineups by projecting which athletes are most 

likely to under- or over-perform relative to their salary on a given day. 

65. To help measure the degree of control DFS contestants exercise over their 

outcomes, DraftKings engaged Gaming Laboratories International (“GLI”) to conduct 

sophisticated computer simulations involving DraftKings contests in MLB, NBA, NHL, 

and NFL. 

66. GLI tested the performance of DraftKings lineups generated at random—

subject only to the constraint that 90% of the salary cap must be used—compared to the 

results achieved by top-earning DraftKings contestants.  In each case, skilled DFS 

contestants dramatically outperformed the computer simulation in head-to-head contests: 

96% of the time in NBA, 84% of the time in NFL, 83% of the time in MLB, and 82% of 

the time in NHL. 

67. DFS is also fundamentally different than other games about which the issue 

of skill versus chance has been previously debated, such as poker.  Unlike poker, where 

players start each hand on a non-level playing field based on the cards they are randomly 

dealt, in DFS, each contestant starts in the exact same position and has complete and total 

control over the lineup the contestant chooses, within the consistent constraint of the 

salary cap.  The fact that a DFS contestant has no control over athlete injuries is in no 
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meaningful way different from the season-long fantasy sports contests.  And it is also no 

different than the small degree of chance present in all games of skill. 

68. In addition to reducing the impact of injured and underperforming athletes, 

DFS also greatly enhances the degree to which contestants can learn from mistakes, 

develop their skills, and refine their strategic thinking between contests over the course of 

one real-life season. 

E. DraftKings Has Operated Openly In Texas For Years. 

69. DraftKings has operated in Texas since 2012.  It has advertised on 

broadcast television and radio stations, and DraftKings’ Texas partners include major 

sports entities such as Fox Sports, Major League Baseball, the National Hockey League, 

and Major League Soccer—as well as numerous individual Texas teams, including the 

Dallas Cowboys, Houston Astros, Texas Rangers, Houston Rockets, and FC Dallas. 

These partners have always understood DFS to be legal—as have the thousands of 

Texans who use the DraftKings website each day to pit their skills against others DFS 

participants. 

70. Despite operating openly and transparently throughout Texas for the past 

four years, no state official has ever brought gambling charges against DraftKings or 

previously questioned the legality of DraftKings’ contests.  Nor has any district attorney 

or the Attorney General brought charges against Yahoo! or other companies that offer 

online DFS contests, which Texas residents have played for almost a decade. 
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F. The Controversy Created by the Attorney General’s Opinion Letter 
 
1. The January 19, 2016 Opinion Letter 

71. On January 19, 2016, the Attorney General issued Opinion No. KP-0057, 

declaring that contestants in DraftKings’ DFS contests make “a bet” “on the partial or 

final result of a game or contest or on the performance of a participant in a game or 

contest.”  Opinion at 9.  He concluded: “Because the outcome of games in daily fantasy 

sports leagues depends partially on chance, an individual's payment of a fee to participate 

in such activities is a bet. Accordingly, a court would likely determine that participation 

in daily fantasy sports leagues is illegal gambling under section 47.02 of the Penal Code.”  

Opinion at 9.  Moreover, the opinion letter determined that DFS contestants are not 

contestants in bona fide contests for the determination of skill and so are not within the 

statutory exclusion to the term “bet” that is set out in Tex. Penal Code § 47.01(1)(B). See 

Opinion at 6–7.  The opinion letter further opined that traditional, season-long fantasy 

contests also involve making a “bet,” but that the participants in such contests are likely 

immune to prosecution thanks to statutory defenses.  See Opinion at 7–8.   

72. The Attorney General acknowledged explicitly that he “cannot resolve 

factual issues.”  Opinion at 3.  As a result, the opinion letter proceeded on the basis of 

“assume[d] facts” as set out in Opinion Request No. RQ-0071-KP.   

73. The Attorney General’s opinion letter contains both factual and legal errors, 

and as a result of those errors, it misinterpreted both the nature of DFS contests and 

Texas law itself, and reached patently incorrect conclusions that threaten irreparable harm 

to DraftKings. 
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2. The Attorney General’s Letter Is Based On Incorrect Assumptions And 
Arrives At Incorrect Conclusions. 

 
74. The Attorney General assumed, without deciding, that “daily fantasy 

leagues involve an element of chance.”  Opinion at 4.  Indeed, he noted explicitly that 

“on the facts [the Opinion Request] ask[s] us to assume . . . chance is an element and 

partial chance is involved” in DFS contests.  Opinion at 6.  The Attorney General 

explicitly acknowledged that it “may well be true” that skill, not chance, controls the 

outcome of DFS contests.  See Opinion at 4.  But the Attorney General disregarded that 

possibility, instead claiming—incorrectly—that whether “skill predominates” is 

irrelevant under Texas law. 

75. That assumption is wrong.  Numerous experts have studied DFS closely, 

and one concluded confidently that chance is “overwhelmingly immaterial” to success in 

DFS contests.  See Affidavit of Zvi Gilula, attached as Exhibit C to appended Affidavit of 

Robert C. Walters.  These expert conclusions, which are unrebutted and, as far as 

DraftKings is aware, irrefutable, leave no doubt that DraftKings’ DFS contests do not 

involve an unlawfully high “element of chance” under Texas law, contrary to the 

Attorney General’s assumptions.   

76. DFS contests do not involve any element of chance, as that term is used in 

the Texas Penal Code to define a “bet,” beyond the level of chance “attendant upon every 

human endeavor.”  Tex. Att’y Gen. Op. No. GA-0335, at *2 (2005). 

77. At the very least, whether DFS contests involve an impermissible element 

of chance is a hotly disputed factual question, of the type that the Attorney General has 
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previously recognized he is “not authorized” to answer.  See Tex. Att’y Gen. Op. No. 

KP-0003 (2015) at 2 (“In performing its opinion function, this office is not authorized to 

investigate allegations of illegal conduct, nor does it have the capacity to resolve disputed 

issues of fact.”); see also Tex. Att’y Gen. Op. No. KP-0020 (2015) at 2 (“[F]act-intensive 

determinations are not appropriate for the opinion process of this office.”); Tex. Att’y 

Gen. Op. No. KP-0046 (2015) at 4 (“[T]his office does not resolve disputed fact 

questions in attorney general opinions.”). 

78. Furthermore, the Attorney General has fundamentally misconstrued section 

47.01(1)(B), which provides that an illegal “bet” does not include participation in “a bona 

fide contest for the determination of skill.”  Tex. Penal Code. § 47.01(1)(B).  The fact 

that a contest might involve some small element of chance does not force that contest 

outside the statutory exemption set out in section 47.01(1)(B).  Indeed, nothing in the 

statutory text suggests that the presence of some element of chance precludes a contest 

from being one of skill.  See § 47.01(1)(B). 

79. The Attorney General made the additional fundamental error of 

determining that DFS contestants are not “actual contestants” within the meaning of 

section 47.01(1)(B). 

80. DFS contestants themselves compete in the contests of skill—serving as 

fantasy general managers and balancing complex and competing interests as they attempt 

to assemble the best DFS roster under the particular rules of a given contest.  

3. The Attorney General’s Actions Are Causing—And Will Continue To 
Cause—Significant, Immediate, And Concrete Harm To DraftKings, Its 
Customers, And Employees. 
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81. The Attorney General’s Opinion has already caused immediate, significant, 

concrete, and perhaps irreversible harm to DraftKings’ reputation and business.  And 

without this Court’s intervention, further concrete harms will follow imminently. 

82. Customers of DraftKings have withdrawn money after the Attorney 

General’s opinion was issued, citing that opinion as their reason for withdrawing funds.  

As one customer remarked upon withdrawing all funds in his DraftKings account, “I 

really hated to hit the withdraw button [but I] just read the article on ESPN about how the 

Texas AG just proclaimed daily fantasy illegal in Texas...Until this gets resolved, I didn't 

want to leave my money on your site for fear that I’ll be locked out and unable to get my 

funds.”  Moreover, DraftKings saw a spike in customer account closures after the 

Attorney General issued his opinion. 

83. DraftKings’ key business partners that process financial transactions 

between DraftKings and its customers have indicated that they will imminently cease to 

process transactions in Texas.  In particular, any customer that lists a Texas address, or 

that attempts to access DraftKings from a Texas-based Internet protocol address, will be 

unable to transact any business with DraftKings.  This will have the effect of forcing 

DraftKings to stop doing business in Texas. 

84. DraftKings’ partners have indicated that only a declaration from this Court 

that DraftKings’ contests are legal will permit them to continue to do business with it in 

Texas. 
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85. If DraftKings’ partners cease to facilitate Texas-related transactions, the 

resulting harm to DraftKings’ revenue—and its entire business model—will be nearly 

incalculable.  DraftKings will lose a key source of revenue, which will in turn harm its 

valuation as a company.  That sort of decline in value will create a ripple effect that in 

turn will hinder DraftKings’ efforts to raise additional investment funds.  In short, the 

Attorney General’s opinion and potential enforcement action already harmed DraftKings’ 

business model, which relies on investment partners—and that harm will become 

irreversible absent this Court’s intervention. 

86. And the harm DraftKings is experiencing could spill over into other states.  

The Attorney General’s unilateral decision to brand DFS as criminal tarnishes its 

reputation in a way that has harmed DraftKings’ nationwide efforts to build its brand, 

develop its business, and provide entertainment to millions of fantasy sports fans 

nationwide. 

4. By Misreading Texas Law In An Attempt To Shutter DFS Companies, The 
Attorney General Exceeded The Scope Of His Authority. 

 
87. The Attorney General is statutorily empowered to issue opinion letters 

under Tex. Gov’t Code § 402.042 (upon the request of a qualified person “the attorney 

general shall issue a written opinion on a question affecting the public interest . . . .”).  

88. The Attorney General, however, lacks authority to misinterpret the factual 

nature of DFS and to misinterpret Texas law.  Moreover, the Attorney General lacks the 

authority to issue an opinion letter containing manifestly incorrect interpretations of 

Texas law.   
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89. Likewise, the Attorney General has previously recognized he is “not 

authorized” to resolve factual disputes.  See Tex. Att’y Gen. Op. No. KP-0003 (2015) at 2 

(“In performing its opinion function, this office is not authorized to investigate 

allegations of illegal conduct, nor does it have the capacity to resolve disputed issues of 

fact.”); see also Tex. Att’y Gen. Op. No. KP-0020 (2015) at 2 (“[F]act-intensive 

determinations are not appropriate for the opinion process of this office.”); Tex. Att’y 

Gen. Op. No. KP-0046 (2015) at 4 (“[T]his office does not resolve disputed fact 

questions in attorney general opinions.”). 

90. Yet the Attorney General’s opinion does just that, resolving factual disputes 

that fall beyond his prerogative.  For example, the Attorney General opines that “[i]t is 

beyond reasonable dispute that daily fantasy leagues involve an element of chance 

regarding how a selected player will perform on game day,” and follows those 

conclusions with a series of factual examples untethered to the originating Opinion 

Request.  Opinion at 4.  To the contrary, DraftKings very much disputes the role 

“chance” plays in those hypothetical examples. 

91. In short, the Attorney General’s opinion on DFS violates the plain 

standards that govern the opinion process.  Its conclusion is manifestly incorrect, and it 

reaches that conclusion both in reliance on erroneous assumed facts and on improper and 

unjustified resolution of factual disputes.  This departure from the Attorney General’s 

neatly prescribed statutory role constitutes an abuse of authority. 
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VI.  CAUSES OF ACTION 

A. Count One: Claims For Declaratory Judgment 

1. Contestants In DraftKings’ DFS Contestants Are “Actual Contestants In A 
Bona Fide Contest For The Determination Of Skill,” And Thus Do Not “Bet” 
On “The Partial Or Final Result Of A Game” Under Texas Law. 

 
92. DraftKings incorporates by reference Paragraphs 1-91 above as if fully set 

forth herein. 

93. The Attorney General’s actions warrant declaratory relief in favor of 

DraftKings, including, but not limited to, a declaration that DFS contests are lawful in 

Texas, that the Attorney General’s opinion letter is unauthorized by—and conflicts 

with—Texas law, and that the Attorney General lacks authority to unilaterally terminate a 

company’s ability to operate in Texas. 

94. Specifically, DraftKings is entitled to a declaratory judgment that DFS 

contests are lawful in Texas because they meet the statutory criteria set out in Texas 

Penal Code § 47.01(1)(B).  That is, they include “an offer of a prize, award, or 

compensation to the actual contestants in a bona fide contest for the determination of 

skill[.]”  The contestants in DraftKings’ DFS contests are “actual contestants,” and they 

compete against one another as general managers in competitions of skill that are wholly 

distinct from the underlying athletic competitions.  And the success of those DFS 

contestants in the DFS contests is based on skill. 

95. In the alternative, DraftKings is entitled to a declaratory judgment that the 

Attorney General has exceeded his statutory authority by issuing a manifestly incorrect 
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legal opinion in reliance on erroneous assumed facts and on improper and unjustified 

resolution of factual disputes. 

96. This Court can issue a declaratory judgment that will “terminate the 

uncertainty or controversy giving rise to the proceedings.”  Tex. Civil Prac. & Rem. Code 

§ 37.004.  In this instance, a declaration that DraftKings’ DFS contests do not violate 

Texas gambling law will terminate all uncertainty and controversy giving rise to this 

action. 

2. DraftKings’ DFS Contests Never Turn On The Result Of A Single Game Or 
Contest Or On The Performance Of A Participant In A Single Game Or 
Contest.  

 
97. DraftKings incorporates by reference Paragraphs 1-96 above as if fully set 

forth herein. 

98. DraftKings is entitled to a declaratory judgment that DFS contests are 

lawful in Texas because they do not meet the “gambling” definition set out in Tex. Penal 

Code § 47.02(a)(1), because DraftKings’ DFS contests turn on a series of complex 

interconnected performance metrics from many players selected by DFS contestants 

across many athletic contests, and do not turn on the outcome of “a game” or the 

performance of “a participant in a game,” as the statute forbids.  Tex. Penal Code 

§ 47.02(a)(1). 

99. In the alternative, DraftKings is entitled to a declaratory judgment that the 

Attorney General has exceeded his statutory authority by issuing a manifestly incorrect 

legal opinion in reliance on erroneous assumed facts and on improper and unjustified 

resolution of factual disputes.    



 

    
Plaintiff’s Original Petition  Page 38 

100. This Court can issue a declaratory judgment that will “terminate the 

uncertainty or controversy giving rise to the proceedings.”  Tex. Civil Prac. & Rem. Code 

§ 37.004.  In this instance, a declaration that DraftKings’ DFS contests do not violate 

Texas gambling law will terminate all uncertainty and controversy giving rise to this 

action.  

3. Neither The Attorney General Nor Any Other Governmental Entity May 
Rely On The Attorney General’s Opinion To Support Any Prosecution Or 
Civil Action Against DraftKings.  

 
101. DraftKings incorporates by reference Paragraphs 1-100 above as if fully set 

forth herein. 

102. DraftKings is further entitled to a declaratory judgment that no state 

governmental entity may use or rely on the Attorney General’s opinion to support any 

criminal prosecution, statutory civil-enforcement action, common-law suit, or any other 

interference or related legal action against DraftKings or its operations.  In any legal 

action against DraftKings, the Attorney General’s opinion cannot bind any Texas court.  

Weaver v. Head, 984 S.W.2d 744 (Tex. App.—Texarkana 1999, no pet.). 

103. A declaratory judgment is necessary in order to forestall the apparent civil 

and criminal actions that could be brought by the Attorney General and other state 

officials invoking the Attorney General’s opinion as their basis. 

B. Count Two: Denial Of Due Process: Fifth And Fourteenth Amendments Of 
The United States Constitution And 42 U.S.C. § 1983 

 
104. DraftKings incorporates by reference Paragraphs 1-103 above as if fully set 

forth herein. 
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105. DraftKings has protected property interests arising from, among other 

things, its extensive relationships with Texas customers and businesses, customer 

goodwill, and substantial investments in—and revenues from—the State of Texas and its 

citizens. 

106. DraftKings was never afforded a meaningful opportunity to be heard before 

the Attorney General issued his opinion.  Although counsel for DraftKings briefly met 

with representatives of the Attorney General before he issued the opinion letter, the 

Attorney General did not consider the available evidence, and hastily decided without a 

reasonable basis that DFS contests are unlawful in Texas. 

107. The Attorney General’s actions effectively deny DraftKings its day in 

court, potentially bestowing a death sentence on DraftKings’ Texas operations before it 

has had any opportunity to defend itself. 

108. The Attorney General’s actions constitute an unconstitutional 

implementation of the Attorney General’s preferred and deliberate policy of banning DFS 

contests in Texas. 

109. In depriving DraftKings of its constitutional rights, the Attorney General 

acted under color of law, and the deprivation arose out of an official decision, policy, or 

practice of the Attorney General. 

110. For these reasons, the Attorney General has violated DraftKings’ rights 

under the Due Process Clauses of the Fifth and Fourteenth Amendments of the United 

States Constitution, as made enforceable through 42 U.S.C. § 1983. 
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C. Count Three: Denial Of Due Course Of Law: Article I, Section 19 Of The 
Texas Constitution 

 
111. DraftKings incorporates by reference Paragraphs 1-110 above as if fully set 

forth herein. 

112. By engaging in the conduct described above, the Attorney General has 

violated DraftKings’ rights under the Due Course of Law Clause of Article I, Section 19, 

of the Texas Constitution. 

D. Count Four: Denial Of Equal Protection: Fourteenth Amendment Of The 
United States Constitution And 42 U.S.C. § 1983 

 
113. DraftKings incorporates by reference Paragraphs 1-112 above as if fully set 

forth herein. 

114. The Equal Protection Clause of the U.S. Constitution requires that state 

actors treat similarly situated persons equally under the law.  State actors may not treat a 

person differently based on distinctions that lack a rational basis.  And where, as here, a 

law-enforcement official strictly enforces the laws against one party but declines to 

enforce them against a similarly situated party, the official violates equal protection if 

there is no rational basis for the disparate treatment.   

115. The Attorney General’s actions reflect his view that DFS contests are 

unlawful and seek to force DFS providers to shutter operations in Texas, but they do not 

impose any similar adverse consequences for operators of season-long contests, which 

are legally indistinguishable from DFS contests.  Both DFS contests and season-long 

contests are “bona fide contests for the determination of skill,” and thus both types of 

contests fall outside the scope of Texas’ gambling prohibition.  DFS contests involve 
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more skill relative to chance than do season-long contests, because of the skill-focused 

salary cap player selection process used in DFS contests, but not in season-long contests.  

The Attorney General’s decision to single out DFS contests—but leave season-long 

contests alone—is arbitrary and irrational.  He has therefore violated DraftKings’ rights 

under the Equal Protection Clause of the U.S. Constitution, as made enforceable through 

42 U.S.C. § 1983. 

E. Count Five: Denial Of Equal Rights: Article I, Section 3 Of The Texas 
Constitution. 

 
116. DraftKings incorporates by reference Paragraphs 1-115 above as if fully set 

forth herein. 

117. By engaging in the conduct described above, the Attorney General has 

violated DraftKings’ rights under the Equal rights Clause of Article I, Section 3 of the 

Texas Constitution. 

VII.  REQUEST FOR JURY TRIAL 

118. DraftKings hereby requests a trial by jury in this action on all claims and 

issues of fact triable to a jury under Tex. Civ. Prac. & Rem. § 37.007 and other statutes. 

VIII.  REQUEST FOR DISCLOSURE 

119. Under Rule 194, DraftKings hereby requests that Defendant disclose, 

within 50 days of service of this request, the information or material described in Rule 

194.2. 
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IX.  REQUEST FOR COSTS AND ATTORNEY’S FEES 

120. DraftKings hereby requests the award of its costs in this action, including 

attorney’s fees to the extent authorized by law, including but not limited to Texas Civil 

Practice & Remedies Code § 37.009. 

X.  CONCLUSION AND PRAYER 

121. DraftKings respectfully requests that this Court issue a declaratory 

judgment under Tex. Civ. Prac. & Rem. Code § 37.003, declaring that daily fantasy 

sports contests are fully legal under Texas law.  In addition, DraftKings requests an order: 

a. Declaring that DraftKings’ DFS contestants are “contestants in a 

bona fide contest for the determination of skill” for which a prize or award is 

offered, and thus do not make a “bet” under Tex. Penal Code § 47.01 and do not 

violate Tex. Penal Code § 47.02(a); 

b. Declaring that DraftKings’ DFS contestants do not commit an 

offense because, rather than making a bet on the outcome of “a game or contest,” 

the outcome of DraftKings’ DFS contests depends on a series of complex 

interconnected performance metrics from a host of athletes, and therefore 

DraftKings’ DFS contests do not violate Tex. Penal Code § 47.02(a); 

c. Declaring that no governmental entity may use or rely on the 

Attorney General’s opinion regarding DFS in any criminal prosecution, civil 

statutory suit, common-law suit, or any other interference or related legal action 

against DraftKings or its operations. 
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122. DraftKings further requests the award of its costs in this action, including 

attorney’s fees to the extent authorized by law, including but not limited to Texas Civil 

Practice & Remedies Code § 37.009. 

123. DraftKings also seeks any such other relief as the Court determines to be 

just and proper, including relief further or consequential to DraftKings’ request for 

declaratory relief set forth above.   
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Cause No. _________________ 
 
 

DRAFTKINGS, INC.,  § IN THE DISTRICT COURT OF 
a Delaware corporation,  § 
 § DALLAS COUNTY, TEXAS 
Plaintiff, § 
 §   
 § 
        v. §       
 §                                
 § 
 §   
KEN PAXTON, Attorney General of   §   
the State of Texas, in his  § 
official capacity § 
 § ____ JUDICIAL DISTRICT 
Defendant. §   
 

AFFIDAVIT OF ROBERT C. WALTERS IN SUPPORT OF PLAINTIFF’S 
ORIGINAL PETITION FOR  

DECLARATORY JUDGMENT 
 

I, Robert C. Walters, hereby declare, under penalty of perjury, as follows: 

1. I am a partner in the law firm of Gibson, Dunn & Crutcher LLP, attorneys 

for the Plaintiff DraftKings, Inc. (“DraftKings”).   

2. Attached as Exhibit A is a true and correct copy of Tex. Att’y Gen. Op. No. 

KP-0057 (Jan. 19, 2016) issued by Attorney General Ken Paxton. 

3. Attached as Exhibit B is a true and correct copy of an agreement 

transmitted to counsel for Plaintiff by the Attorney General’s Office on March 4, 2016 

and styled “Settlement Agreement and Release” entered into between the Texas Attorney 

General and FanDuel, Inc.  
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4. Attached as Exhibit C is a true and correct copy of a sworn affidavit and 

accompanying expert report prepared by Professor Zvi Gilula for DraftKings and filed on 

behalf of DraftKings in proceedings before the Supreme Court of the State of New York, 

County of New York, explaining that chance is “overwhelmingly immaterial” to success 

in Daily Fantasy Sports contests. 
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The Honorable Myra Crownover 
Chair, Committee on Public Health 
Texas House of Representatives 
Post Office Box 2910 
Austin, Texas 78711-2910 

Dear Representative Crownover: 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

January 19, 2016 

Opinion No. KP-0057 

Re: The legality of fantasy sports leagues 
under Texas law (RQ-0071-KP) 

You ask for an opinion on two questions involving fantasy sports leagues. 1 Specifically, 
you ask whether 

1. [ d]aily fantasy sports leagues such as DraftKings.com and 
FanDuel.com are permissible under Texas law, and 

2. [whether i]t is legal to participate in fantasy sports leagues where 
the house does not take a "rake" and the participants 0nly wager 
amongst themselves. 

Request Letter at 1. 

I. Factual Background 

To begin, a brief description of what we understand you to mean by "fantasy sports 
leagues" is necessary.2 Fantasy sports leagues allow individuals to simulate being a sports team 
owner or manager. Generally, an individual assembles a team, or lineup, often under a salary limit 
or budget, comprising actual players from the various teams in the particular sports league, i.e., 
National Football League, National Basketball League, or National Hockey League. Points are 

'See Letter from Honorable Myra Crownover, Chair, House Comm. on Pub. Health, to Honorable Ken 
Paxton, Tex. Att'y Gen. at 1 (received Nov. 12, 2015), https://www.texasattorneygeneral.gov/opinion/requests-for
opinion-rqs ("Request Letter"). 

2The forthcoming description of fantasy sports play is compiled generally from the October 16, 2015, 
Memorandum from the Nevada Attorney General's Office, to which you refer, concerning the legality of daily fantasy 
sports. See generally Memorandum from J. Brin Gibson, Bureau Chief of Gaming & Gov't Affairs & Ketan D. 
Bhirud, Head of Complex Litig., Nev. Att'y Gen., to A.G. Burnett, Chairman Nev. Gaming Control Bd. & Nev. 
Gaming Control Bd. Members Terry Johnson & Shawn Reid (Oct. 16, 2015), http://gaming.nv.gov/ 
modules/showdocument.aspx?documentid=10487 ("Nev. Att'y Gen. Memo"). 



The Honorable Myra Crownover - Page 2 (KP-0057) 

garnered for the individual's "team" based on the actual game performance of the selected players, 
and scoring is based on the selected player's performance in the game where actual performance 
statistics or measures are converted into fantasy points. Each participant "owner" competes 
against other owners in the fantasy league. In a traditional fantasy sports league, play takes place 
over the course of an entire sports season, tracking the performance of selected players for the 
duration of the season. In contrast, in daily fantasy sports leagues, play tracks players' 
performances in single games on a weekly basis. With respect to both types of fantasy games, 
once a participant selects his or her players as the team or "lineup,'' they have no control over the 
players' performance in the actual game or the outcome of the actual game. The participant waits 
for the outcome, and his or her point levels are determined by the performance of the players on 
game day. Individuals pay a fee to participate in a league, which fees fund the pot of money used 
to pay out to the participants as their earned points direct. In play on the Internet sites for 
DraftKings and FanDuel, a portion (ranging from 6% to 14%) of the fees collected are not paid 
out to the participants but are retained by the gaming site. The "commissioner" running a 
traditional fantasy sports league may or may not retain a portion of participants' entry fees. 

Turning to the law, article III, section 47(a) of the Texas Constitution provides, "[t]he 
Legislature shall pass laws prohibiting lotteries and gift enterprises in this State," subject to certain 
exceptions.3 In accordance with article III, section 47(a), the Legislature has prohibited a variety 
of gambling activities through chapter 47 of the Penal Code.4 In Texas, a person commits a 
criminal offense if the person "makes a bet on the partial or final result of a game or contest or on 
the performance of a participant in a game or contest. "5 The answer to your first question turns on 
whether participants make a bet. Under chapter 47, a "bet" means "an agreement to win or lose 
something of value solely or partially by chance."6 And a bet specifically excludes "an offer of a 
prize, award, or compensation to the actual contestants in a bona fide contest for the determination 
of skill, speed, strength, or endurance or to the owners of animals, vehicles, watercraft, or aircraft 
entered in a contest[.]"7 Lastly, it is a defense to prosecution if, among other things, "no person 
received any economic benefit other than personal winnings,"8 which cannot be true if the house 
takes a "rake." 

3TEX. CONST. art. III,§ 47(a); see City of Wink v. Griffith Amusement Co., 100 S.W.2d 695, 701 (Tex. 1936) 
(articulating as elements necessary to constitute a lottery (1) the offering of a prize, (2) by chance, and (3) the giving 
of consideration for an opportunity to win the prize). 

4See TEX. PENAL CODE§§ 47.01-.10; see also Owens v. State, 19 S.W.3d 480, 483 (Tex. App.-Amarillo 
2000, no pet.) (recognizing the Legislature's adoption of chapter 47 pursuant to article III, section 47). 

5TEX. PENAL CODE§ 47.02(a)(l). 

6/d. § 47.01(1). 

7/d. § 47.0l(l)(B). 

8/d. § 47.02(b)(2). 
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II. Standard of Review 

These questions require us to examine competing statutory provisions. The courts have 
developed time-honored canons for reconciling tension within a statute. According to the United 
States Supreme Court, 

canons of construction are no more than rules of thumb that help courts determine 
the meaning of legislation, and in interpreting a statute a court should always turn 
first to one, cardinal canon before all others. We have stated time and again that 
courts must presume that a legislature says in a statute what it means and means in 
a statute what it says there. When the words of a statute are unambiguous, then, this 
first canon is also the last: judicial inquiry is complete.9 

This cardinal canon is best implemented by examining the plain contextual meaning of a statute
not by improperly removillg a snippet from the statutory context. 10 A court "must not interpret the 
statute in a manner that renders any part of the statute meaningless or superfluous."11 

In the attorney general opinion process, we cannot resolve factual issues. 12 But we can 
assume facts if requested, as you have here. 13 

III. Analysis 

A. Paid Daily Fantasy Sports 

Your first question is whether paid daily fantasy sports leagues constitute illegal gambling. 
Answering your question requires determining whether paid daily fantasy leagues constitute 
betting on the performance of a participant in a game (thus constituting illegal gambling) or instead 
are, in and of themselves, bona fide contests for the determination of skill (thus constituting no bet 
and no illegal gambling). Paid daily fantasy league participants are wagering on "the performance 
of a participant in a game or contest."14 If that act constitutes a bet under the statute, then the 

9Conn. Nat'! Bankv. Germain, 503 U.S. 249, 253-54 (1992) (citations omitted). 

10See Cascos v. Tarrant Cty. Democratic Party, No. 14-0470, 2015 WL 6558390, at *5 (Tex. Oct. 30, 2015) 
(reversing a court of appeals when its opinion "improperly takes a snippet of language out of its statutory context"); 
In re Mem '!Hermann Hosp. Sys., 464 S.W.3d 686, 701 (Tex. 2015) ("Proper construction requires reading the statute 
as a whole rather than interpreting provisions in isolation."). 

llSee Columbia Med. Ctr. of Las Colinas, Inc. v. Hogue, 271S.W.3d238, 256 (Tex. 2008). 

12Tex. Att'y yen. Op. No. KP-0046 (2015) at 4 (noting that attorney general opinions do not resolve disputed 
fact questions). 

13See Request Letter 1 ("Please assume the following facts, as more fully explained in an October 16, 2015 
memo from the Nevada attorney general's office to the Nevada Gaming Control Board."). 

14TEX. PENAL CODE§ 47.02(a)(l). 
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activity is illegal gambling. Participants in a daily fantasy sports league pay a fee to participate, 15 

only a portion of which is included in the pot of funds that are paid out to the winning "owners." 
By proffering this fee, players agree to win or lose something of value-a portion of the pot. 16 The 
dispositive question then is whether the win or loss is determined solely or partially by chance. 
Proponents of daily fantasy sports games argue that skill is required to predict which players will 
have the best performance for their position in any particular game. 17 This may well be true. 
However, Texas law does not require that skill predominate. Instead, chapter 47 requires only a 
partial chance for there to be a bet. 18 Texas courts have confirmed this plain language in the 
statute. 19 And this office has previously concluded that "the plain language of section 47.01(1) .. . 
renders irrelevant the matter of whether poker is predominantly a game of chance or skill .... If 
an element of chance is involved in a particular game, it is embraced within the definition of 
'bet."'20 

It is beyond reasonable dispute that daily fantasy leagues involve an element of chance 
regarding how a selected player will perform on game day. The participant's skill in selecting a 
particular player for his team has no impact on the performance of the player or the outcome of 
the game. In any given week: 

• a selected player may become injured or be ejected and not play in all or a portion 
of the game-such as an injury to a third-string quarterback causing a team to rotate 

15We understand that some daily fantasy sports contests charge no fee to participate and pay nothing to the 
winners. Brief from James Ho, Gibson Dunn, to Honorable Ken Paxton at 2, 8, 9 (Dec. 21, 2015) ("GibsonDunn 
Brief') (on file with the Op. Comm.). Participation in such contests involves no consideration and no bet, and as a 
result cannot constitute illegal gambling in Texas. See City of Wink, 100 S.W.2d at 701. 

16TEX. PENAL CODE§ 47.01(9) (defining a "thing of value" to generally mean "any benefit"). 

17See GibsonDunn Brief at 18-25; Brief from Reid Wittliff, ZwillGen, to Honorable Ken Paxton at 6-7 (Dec. 
18, 2015) ("ZwillGen Brief') (on file with the Op. Comm.). 

18See TEX. PENAL CODE§ 47.01(1) (a "bet" means "an agreement to win or lose something of value solely 
or partially by chance"). 

19See Odle v. State, 139 S.W.2d 595, 597 (Tex. Crim. App. 1940) ("The legal meaning of the term 'bet' is 
the mutual agreement and tender of a gift of something valuable, which is to belong to one of the contending parties, 
according to the result of the trial of chance or skill, or both combined." (quoting Melton v. State, 124 S.W. 910, 911 
(Tex. Crim. App. 1910), Mayo v. State, 82 S.W. 515, 516 (Tex. Crim. App. 1904), and Words and Phrases, Second 
Series, Vol. 1, p. 433); State v. Gambling Device, 859 S.W.2d 519, 523 (Tex. App.-Houston [1st Dist.] 1993, writ 
denied) ("[I]t is the incorporation of chance that is the essential element of a gambling device, not the incorporation 
of a particular proportion of chance and skill."). 

20Tex. Att'y Gen. Op. No. GA-0335 (2005) at 3-4. 
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three different players at quarterback in one half21 or a batter charging the mound 
after getting hit by a pitch and getting corrected and then ejected;22 

• a selected player may perform well or perform poorly against the opponent that 
week, perhaps due to weather conditions-such as a defensive tackle diving on a 
football after a blocked field goal attempt, only to allow the other team to recover 
the ball and score the game-winning touchdown;23 

• a selected player's performance may be impacted by the state of the game 
equipment (say, the underinflation of a football or the presence of cork inside a 
baseball bat)24 or facilities (such as the air conditioning system in a basketball arena 
failing, causing the star player for a team aptly named "Heat" to suffer temperature 
induced legs cramps and be carried off the court);25 and 

• a selected player's performance may be impacted by a call of refereeing officials
such as a catch that all individuals not wearing stripes believe to constitute a 
touchdown being ruled an incompletion with instant replay.26 

The list goes on. All of these random circumstances, especially if they occur after the participants' 
selections are locked in, amount to chance and do not involve any skill on the part of the 
participant. Chance happens, especially on game day. "That's why they play the game."27 Based 

21John Werner, Everybody hurts: Another QB injured, Bears stumble in home finale, 23-17, WACO TRIB., 
(Dec. 6, 2015), http://www.wacotrib.com/sports/baylor/football/everybody-hurts-another-qb-injured-bears-stumble
in-home-finale/article 4e58 l 922-a55e-5289-a7 c7-dfa43cal 5a5a.html. 

22See Thomas Neumann, Nolan Ryan-Robin Ventura fight anniversary-13 things you should know, 
ESPN.com, (Aug. 4, 2015), http://espn.go.com/mlb/story/_/id/13375928/nolan-ryan-robin-ventura-fight-anniversary-
13-things-know. 

23Daniel Hajek, Cowboys' Leon Lett On 'One Of The Worst Days Of My NFL Career,' NAT'L PUB. RADIO, 
(Nov. 27, 2015), http://www.npr.org/2015/11/27 /457565031/cowboys-leon-lett-on-one-of-the-worst-days-of-my-nfl
career. 

24Ian Rapoport, More details on the investigation of Patriots' deflated footballs, NFL.com, (Feb. 1, 2015), 
http://www.nil.com/news/story /Oap3 000000466783/article/more-details-on-the-investigation-of-patriots-deflated
footballs; Rick Weinberg, Sammy Sosa gets caught with corked bat, ESPN.com, (Aug. 4, 2004), 
http://www.espn. go. com/ espn/ espn25/story?page=moments/3 3. 

25Royce Young, Spurs: AC back up and running, ESPN.com, (June 6, 2014), 
http://www.espn.go.com/nba/playoffs/2014/story/ _/id/11042810/san-antonio-spurs-say-air-conditioning-their-arena
repaired. 

26Brandon George, Was it a catch? Controversial Dez Bryant play reversed, DALLAS MORNING NEWS, (Jan. 
11, 2015), http://www. sportsday .dallasnews. com/ dallas-cowboys/ cowboysheadlines/2015/01 /11/was-it-a-catch
controversial-dez-bryant-p lay-reversed. 

27Bud Montet, Random Shots, MORNING ADVOC., Dec. 30, 1965, at 2C (attributing quote to University of 
Kentucky basketball coach Adolph Rupp), see THE BIG APPLE, That's why they play the games (sports adage), 
http://www.barrypopik.com/index.php/new _york _city/entry/thats_ why _they __play _the _games. 
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on the facts you ask us to assume, the argument that skill so predominates that chance is minimal 
is nonetheless an admission that chance is an element and partial chance is involved.28 

Accordingly, odds are favorable that a court would conclude that participation in daily fantasy 
sports leagues is illegal gambling under section 47.02 of the Penal Code.29 

Two providers of daily fantasy sports leagues nonetheless contend that participation in such 
leagues is not gambling because the statutory exception to the definition of "bet" excludes "an 
offer of a prize, award, or compensation to the actual contestants in a bona fide contest for the 
determination of skill[.]"30 Specifically, they contend the element of skill so predominates in daily 
fantasy sports as to render chance immaterial and that the fantasy league participants are the actual 
contestants. While Texas courts have yet to address the actual-contestant exclusion from the 
definition of "bet," this office addressed that matter in 1994. The question presented involved 
participants paying an entry fee for a chance to win prizes in a contest to forecast the outcome of 
approximately 150 sporting events, which required "using the skills necessary to analyze relevant 
data, including, but not limited to, point differentials as published in newspapers of general 
circulation, weather conditions, injuries or other factors."31 We noted that the Practice 
Commentary to the statute indicated the actual-contestant exclusion "is intended to exclude only 
awards and compensation earned by direct participation in the contest-the pole-vaulter's cup, the 
pro football player's salary-not the receipt of a wager made on its outcome."32 We concluded 
that, although the "exclusion may embrace athletes actually competing in the sporting events you 
refer to, it does not embrace those who pay entry fees for a chance to win a prize from forecasting 
the outcome of the events."33 Moreover, the other types of contests in the actual-contestant 
exclusion (speed, strength, or endurance or to the owners of animals, vehicles, watercraft, or 

28The attorneys general in Nevada and New York have reached the conclusion that there is sufficient chance 
to violate the "material chance" standard in their state laws. See Nev. Att'y Gen. Memo at 9, 15-16; Letter from 
Kathleen McGee, Chief, New York Attorney General's Internet Bureau, to Jason Robins, CEO, DraftKings, Inc., (Nov. 
10, 2015) at 1, http://ag.ny.gov/pdfs/Final_NY AG_DraftKings_Letter_l 1_10_2015.pdf ("DraftKings' customers are 
clearly placing bets on events outside of their control or influence, specifically on the real-game performance of 
professional athletes. Further, each DraftKings wager represents a wager on a 'contest of chance' where winning or 
losing depends on numerous elements of chance to a 'material degree."'). See also New York v. DraftKings, Inc., No. 
453054-2015, at 7, 10 (N.Y. Sup. Ct. Dec. 11, 2015), New York v. FanDuel Inc., No. 453056-2015, at 7, 10 (N.Y. 
Sup. Ct. Dec. 11, 2015) (orders determining that the payment of an entry fee to participate in daily fantasy sports is 
risking a thing of value and, under New York statutes, constitutes illegal gambling and granting preliminary injunction 
and temporary restraining order against defendant in each action). 

29Likewise, entities that promote daily fantasy sports league gambling could possibly violate section 47.03 
of the Penal Code by operating a gambling place or becoming a custodian of a bet. See TEX. PENAL CODE § 47.03(a). 

30TEX. PENAL CODE§ 47.0l(l)(B). See GibsonDunn Brief at 17; ZwillGen Brief at 4. 

31Tex. Att'y Gen. Op. No. L0-94-051, at 1. 

321d. at 2. 

331d. 
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aircraft) inform the nature of what the Legislature means with the term "skill."34 Following this 
office's 1994 opinion, the Illinois Attorney General recently concluded that Illinois's similar 
statutory actual-contestant exclusion does not apply to participants of daily fantasy sports 
leagues.35 

Subsection 47.0l(l)(B), and our interpretation of it, remains unchanged. For example, if 
a person plays in a golf tournament for an opportunity to win a prize, he or she is within the actual
contestant exclusion to the definition of betting. If instead the person does not play in that 
tournament but wagers on the performance of an actual contestant, he or she is gambling under 
Texas law. To read the actual-contestant exception as some suggest would have that exception 
swallow the rule. 36 

B. Season-Long Fantasy Sports 

The same framework applies to traditional fantasy sports leagues, but the outcome may 
differ depending on whether the house takes a rake. Payment of a fee to participate in the league 
constitutes an agreement to win or lose something of value, and the outcome depends at least 
partially on chance, thus involving a bet. However, traditional fantasy sports leagues often differ 
from daily fantasy sports leagues in that any participation fee is not retained by the "commissioner" 
of the traditional fantasy sports league and is instead paid out wholly to the participants. And 
section 47.02 contains a defense to prosecution when "(1) the actor engaged in gambling in a 
private place; (2) no person received any economic benefit other than personal winnings; and (3) 
except for the advantage of skill or luck, the risks of losing and the chances of winning were the 
same for all participants."37 Thus, to the extent play in a traditional fantasy sports league satisfies 
the above three elements, the participants in such league may .avail themselves of the defense to 
prosecution. 

34See Ross v. St. Luke's Episcopal Hosp., 462 S.W.3d 496, 504 (Tex. 2015) (applying doctrine of ejusdem 
generis to hold that the a broad term in a list was constrained by the meaning of the remaining, narrower terms). 

35See Ill. Att'y Gen. Op. No. 15-006 (Dec. 23, 2015) at 10-13 (Letter from Honorable Lisa Madigan, Ill. 
Att'y Gen. to Honorable Elgie R. Sims, Jr. Ill. State Rep., Dist. 34, and Honorable Scott R. Drury, Ill. State Rep., Dist. 
58). 

36See Long v. Castle Tex. Prod Ltd P 'ship, 426 S.W.3d 73, 81 (Tex. 2014) ("[C]ourts are to avoid 
interpreting a statute in such a way that renders provisions meaningless." (quotation marks omitted) (alteration in 
original)). One paid daily fantasy sports operator also contends that the payment of entry fees to participate in fantasy 
leagues are not bets. See ZwillGen Brief at 4. The New York court rejected this argument, holding that the entry fees 
were "something of value" under New York law and thus constituted a bet. New York v. DraftKings, Inc., No. 453054-
2015, at 7 (N.Y. Sup. Ct. Dec. 11, 2015), New York v. FanDuel Inc., No. 453056-2015, at 7 (N.Y. Sup. Ct. Dec. 11, 
2015). We agree with the New York court that the labelling of the consideration as an entry fee does not transform 
its character as consideration for the opportunity to win a prize. 

37TEX. PENAL CODE§ 47.02(b); see Tex. Att'y Gen. Op. No. GA-0611 (2008) at 5 (acknowledging that the 
term "and" is usually used in a conjunctive sense). 
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In present form, which has remained unchanged for purposes of this analysis since its 
codification in 1973,38 the Legislature has seen fit to prohibit betting on the performance of 
individuals in games or contests but to not prohibit actual contestants in contests of skill from 
receiving compensation or prizes.39 Under this statutory framework, odds are favorable that a 
court would conclude that participation in paid daily fantasy sports leagues constitutes illegal 
gambling, but that participation in traditional fantasy sport leagues that occurs in a private place 
where no person receives any economic benefit other than personal winnings and the risks of 
winning or losing are the same for all participants does not involve illegal gambling. It is within 
the province of the Legislature, and not this office or the courts, to weigh the competing policy 
concerns necessary to alter this framework to legalize paid daily sports fantasy leagues. 

38See Act of May 24, 1973, 63d Leg., R.S., ch. 399, Sec. 1, § 47.01-.02, 1973 Tex. Gen. Laws 883, 965--66. 

39TEX. PENAL CODE§§ 47.0l(l)(B), .02(a)(l). 
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SUMMARY 

Under section 47.02 of the Penal Code, a person commits an 
offense if he or she makes a bet on the partial or final result of a 
game or contest or on the performance of a participant in a game or 
contest. Because the outcome of games in daily fantasy sports 
leagues depends partially on chance, an individual's payment of a 
fee to participate in such activities is a bet. Accordingly, a court 
would likely determine that participation in daily fantasy sports 
leagues is illegal gambling 'under section 47.02 of the Penal Code. 

Though participating in a traditional fantasy sports league is 
also illegal gambling under section 47.02, participants in such 
leagues may avail themselves of a statutory defense to prosecution 
under section 47.02(b) of the Penal Code when play is in a private 
place, no person receives any economic benefit other than personal 
winnings, and the risks of winning or losing are the same for all 
participants. 

CHARLES E. ROY 
First Assistant Attorney General 

BRANTLEY STARR 
Deputy Attorney General for Legal Counsel 

VIRGINIA K. HOELSCHER 
Chair, Opinion Committee 

CHARLOTTE M. HARPER 

Very truly yours, 

;c._ ?"'-"C~-
KEN PAXTON 
Attorney General of Texas 

Assistant Attorney General, Opinion Committee 



 

 
 

EXHIBIT B 

























 

 
 

EXHIBIT C 



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

-------x
THE PEOPLE OF THE STATE OF NEW YORK,
by ERIC T. SCHNEIDERMAN, Attorney General :

of the State of New York, : Index No. 45305412015

Plaintift IAS Part l3

Justice Manuel Mendez

against AFFIDAVIT OF
ZVI GILULA

DraftKings, Inc.,

Defendant.

STATE OF ILLINOIS

COOK COUNTY

ZVI GILULA, being duly sworn, deposes and says:

I . I am Professor (emeritus) and former Chairman of the Depaftment of Statistics at

Hebrew University. Currently, I am a visting Professor of Statistics and Econometrics at the

University of Chicago Booth School of Business. I received my bachelor's degree, master's

degree, and Ph.D. from Hebrew University, all in statistics. Additionally, I am an elected fellow

at the Royal Statistical Society and the American Statistical Association. My field of research

focuses on categorical data analysis and market applications.

2. I submit this affidavit in opposition to the State's motion for a preliminary

injunction against DraftKings, Inc. ("DraftKings").

3. On April 27,2015, I completed a statistical analytic report to determine whether

skill or chance predominantly determines the probability of winning any of nine games that

x

)
)
)



DraftKings offers, and whether chance is immaterial in such probability. I completed this

analysis at the request of Lewis Roca Rothgerber LLP. A true and correct copy of my report is

attached hereto as Exhibit l.

4. As a result of my analysis, I conclude that winning aprize in any of the games

that DraftKing offers strongly depends more on skillthan on chance, and that chance is

immaterial in the probability of winning. See Exhibit I at 1.

Background for Study

5. I began my analysis by noting that among allthe fantasy sports games, the major

common denominator is that the participant (the "client"), who pays a fee to compete, chooses a

"fantasy team" from a list of players. In competing, clients test their abilities to predict athletes'

future performance by assessing players' strengths and weaknesses, strategically selecting

players, and crafting balanced teams.

6. For my analysis, I considered data related to the following fantasy professional

sports: baseball (MLB), basketball (NBA), and football (NFL). Specifically, I considered data

for each sport as it related to the three kinds of competitions (or prize structures) that DraftKings

offers: Head to Head, 50/50 ("Fifty Fifty"), and Guaranteed Prize Pool ("GPP"). In total,

therefore, I analyzed data relating to nine different games offered by DraftKings.

Analysis

7. Determining whether and how strongly skill dominates chance in fantasy games

requires five steps:

a. Carefully studying a representative sample of client performances over a

reasonable period of time.

b. Defining a"typical client"-i.e., a profile that represents the majority of clients.
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c. Showing that there are very few clients with outlying performance.

d. Assessing the likelihood of achieving the same outstanding performance

randomly.

e. Comparing the performance of the few outlying performances with the typical

client's performance.

8. I obtained data from DraftKings for a large number of players across the nine

games. The data was on a per individual basis, so for each client I had data relating to that

client's spoft category and prize structure, number of contests played during the underlying

period, number of prizes won, entry fees paid, and amount of times the client was in the top

percentage of winners. The data is summarized below and on Page 3 of Exhibit 1:

GPP

73,009

26,897

381,173

Head to Head

20,604

1 0,1 84

95,252

Prize Structure

Fifty Fifty

33,078

14,624

1 88,1 86

Sport

Baseball (MLB)

Basketball (NBA)

Football (NFL)

9. After computing a summarized distribution of the number of contests played per

game category by prize structure, I determined that there vr'as a very small number of clients who

were playing the overwhelmingly large number of contests.

10. I then computed the "win ¡¿fie"-1þs proportion of entries won out of the number

of contests played-for the clients who appeared in the top l5o/o of the summarized distribution.

I limited my analysis in this way because a relatively large number of contest participations is

necessary to estimate outlying success of an individual client.

Analyzing Skill versus Chance

I l. Games where chance is material are characterizedby the extremely low

likelihood of a player repeating her winnings consistently. I therefore evaluated the
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exceptionally performing clients to determine whether their success could be attributed to skill or

chance.

12. As I mentioned above, and at greater length in Exhibit l, determining whether

skill or chance dominates requires comparing exceptionally performing clients against the

"typical client." To define a typical client, I computed the mean win ratio for all clients playing

a given game (e.g., all 33,000 clients playing NFL-Fifty Fifty).

13. Next, for each of the nine games I looked at the top 50 performing clients by win

ratio among those who have gained a significant amount of experience in playing the game.

That is, the top performers out of those players who were in the top l5% of the summarized

distribution. Doing so allowed me to rule out possible lucky streaks and also allowed enough

timeforclientstogainexperienceinthegames(i.e.,focusingonrepeatplayers). Finally,from

the pool of top 50 performing clients in each game,l selected those who \À/ere top performers in

more than one game (e.g.,top performers in both NBA-Fifty Fifty and NBA-GPP).

14. At the end of this process, I had identified 28 exceptionally performing clients.

The data demonstrated that these exceptional performers dominated other clients in all

categories, thereby showing superiority that does not depend on chance. Data for the exceptional

performers are summarized in Table 5 on Page 7 of Exhibit l.

15. In analyzing the exceptional performers' data, I conducted a probabilistic

evaluation of each exceptional performance relative to the typical client's performance in the

underlying category. In short, I analyzed the chance probability of achieving aperformance at

leasl as good as (or more accurately-better than) a given exceptional performance given the

mean win ratio.

4



16. To provide a practical example: Client 156, playing MLB-Fifty Fifty, competed

70 times and had a win ratio of I (meaning he won every time). At the same time, the data

showed that a typical client playing MLB-Fifty Fifty would compete 134 times and would have a

win ratio of roughly 45o/o. According to the probabilistic analysis, therefore, the chance that a

performance as good as Client 156's would occur at random is less than one in one million raised

to the power of 50. Moreover, the probability of randomly recreating performances as good as

all of the exceptional performances would be much lower-far lower than even calculators can

compute.

17. The results of this analysis showed that the chance of repeating the exceptional

performances at random is extremely low. This data indicated that it is overwhelmingly unlikely

that the performance of any exceptionally performing client could be due to chance. I therefore

conclude that chance is overwhelmingly immaterial in the probabiliry of winning the fantasy

games offered by DraftKings. Instead, these games exhibit an inherent and vast characteristics

ofskill.

DATED: Chicago, Illinois
November 2015

Prof . Zvi Gilula

Sworn to before me this
h day of November,20l5
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CERTIFICATE OF CONFORMITY 

The undersigned does hereby certify that he is an attorney at law duly admitted to 

practice in the State of Illinois and is a resident of the State of Illinois; that he makes this 

affidavit in accordance with the requirements of the Clerk of the County of New York pertaining 

to the acknowledgement of the proof of the Affidavit of Zvi Gilula, to be filed in the Supreme 

Court of the State of New York, New York County; that the foregoing acknowledgment of Zvi 

Gilula named in the foregoing instrument taken before Arny Bretz, a Notary in the State of 

Illinois, being the state in which it was taken, and based upon my review thereof, appears to 

conform with the law of the State of Illinois as to the purpose for which it is submitted and filed. 

Scott T. Schutte 

Sworn to before me this 
6l.tf.µ_ day of ~1 Q,o!'5 

~~~~ 
N'otary Public = 
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EXPERT'S OPINION REGARDING FANTASY SPORTS CONTESTS 
OFFERED BY DRAFTKINGS, INC. 

l was asked by the law tinn Lewis Roca Rothgerber LLP to examine the fantasy games 
operation of Draftkings, Inc. ("the company") and provide a statistical analytic repoti 
answering the que$tion: 

Is the probability of winning any of the nine (9) fantasy games the 
company is offering, predominantly determined by skill or chance, 
and whether chance is immaterial in such probability? 

My unequivocal conclusion, based on facts, analyses, and arguments detailed in the 
following report is that winning a prize in anv of the said nine (9) games strongly 
depends more on skill than on chance, and that chance is evidently immaterial in the 
probabilitv of winning. 

1. INTRODUCTION 
Most fantasy sport games (e.g., FOOTBO, NEOPOLY, CLEVER TV, FANTASY 
LEAGUE, to name a few) have a Jot in common in terms of the objectives defined and 
the structure of the game, even though the.se games may relate to very different sports 
games. The major common denominator of all fantasy sports games is that the person, 
who participates in the fantasy game for a fee and is competing for a prize ("the client"), 
chooses a "fantasy team" out of a list of players. 1 After a real sporting event takes place 
(where part or all players chosen for the fantasy team actually played), the client gets an 
overall score determined by a list of parameters applied to the chosen players. Clients 
w ith top scores (the top three, for instance) win cash prizes. 

The company's fantasy sports operation analyzed herein involves fantasy games on three 
(3) sports (the MLB, NBA and NFL) with three (3) prize structures (Head to Head, 50/50 
(aka Fifty fifty) and GPP). The terms and conditions of each of these nine (9) fantasy 
offerings can be found in the rules of the games, which were provided to me, and are 
made available at the company's internet site, 

In the , games, clients test their abilities to predict athletes' future performances by 
assessing the athletes' and their opponents' strenhrths and weaknesses, to create a 
balanced team, and to strategically select players. fn particular, each fantasy sports game 
offered by the company is designed to test the proficiency of the clients in exercising 
their skill and knowledge of a sport and the fantasy sports rules to create their own 
fantasy team of players in effort to accumulate the most points (see 
for details). 

There are some relevant important papers from the law disciplines as to the skill-based 
nature of fantasy sports games. For example, Farquhar and Meeds report in their research 
on profiling fantasy sports clients that "[c]rafting a good team takes legitimate skill, no 
matter whether it's football or tennis; and a good team is ve1y rewarding." Lee K. 
Farquhar & Robert Meeds, Types C?f Fantasy Sports Us-ers and Their Motivations, 12 J. 

1 Throughout this report I assume that the reader is familiar with fantasy sports games. 
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COMPUTER-MEDIATED COMM. 1208, 1217 (2007). See also Jon Boswell, Note, Fantasy 
Sports: A Game of Skill That Is lmplicit(v Legal Under State Law, and Now Explicitly 
Legal Under Federal Law, 25 CARDOZO ARTS & ENT. L.J. 1257 (2008); M . . Christine 
Holleman, RECENT DEVELOPMENT: Fantasy Football: Illegal Gambling or Legal 
Game of Skill?, 8 N.C. J.L. & TECH 59 (2006). Of particular relevance is a Gaming Law 
Symposium article that states: 

On September 30, 2006, the United States Congress passed the Unlawful 
Internet Gambling Enforcement Act of 2006 ("UIGEA "). The criminal 
provisions of U/GEA provide that no person engaged in the business of 
betting or wagering may knowing~}' accept direct~v or indirect~v virtually 
any type of payment from a player in unlawful internet gambling (i.e. 
bets that are unlawful under other state or Federal laws). Fantasy sports 
are exempt from the definition of unlawful internet gambling provided 
that: 

• They are not based on the current membership of an actual 
sports team or on the score, point spread or performance of 
teams; 

• All prizes and awards are established and made known before 
the start of the contest; 

• Winning outcomes are based on the skill of the participants and 
predominately by accumulated statistics of individual 
performances of athletes, but not sole~~' on a single performance 
of an athlete. 

Anthony N. Cabot & Louis V. Csoka, Fantasy Sports: One Form of Mainstream 
Wagering in the United States, 40 J. MARSHALL L. REV. 1195, 1197 (2007). 

From these papers and the character of the fantasy games offered by the company, one 
must conclude that the INHERENT nature of Draftkings' games is that winning in such 
games obviously requires skill. The nature of this skill is the ability to evaluate and 
compare the talents of the players comprising the fantasy teams and their corresponding 
rivals. 

To determine how strongly (if at all) skill dominates chance in fantasy games one has to: 

1. Carefully study a representative sample of performances of clients over a 
reasonable period of time. 

2. Define a "typical client" namely, a performance profile that represent the 
majority of the clients. 

3. Show that there are very few clients with outlying pe1formance. 
4. Assess the likelihood of achieving such extreme performance AT 

RANDOM. 
5. Compare the performance of the few extremes to that of the typical client. 

The rest of this report follows the above-mentioned five (5) steps. 
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2. ANALYSIS 

1. Data Description 

As noted above, the nine (9) fantasy games offered by the company are divided into three 
(3) sports game categories where each category has three (3) prize structures: Head to 
Head, 50/50 (aka Fifty Fifty) and GPP. The data I obtained from Draftkings is PER 
JNDIVIDUAL client. For each client, spoti category and prize structure, the data relates 
to the number of contests played during the entire underlying period, the number of 
prizes won, entry fees paid, and the amount of times the client was in the top percentages 
of winners. The data date range of the sports is as follows: 

• NFL - 2014/15 Season, including Preseason & Playoffs (22 Aug, 2014 - 25 Jan, 
2015) 

• MLB - 2014 Season, including Playoffs (31 Mar, 2014 - 15 Oct, 2014) 
• NBA-2013114 Season, including Playoffs (29 Oct, 2013 - 30 May, 2014) 

Table I lists the number of clients per each sports game category and each prize 
structure: 

Table 1 

l observe a big difference in the number of clients during the above-mentioned periods 
when data was collected. The smallest body of clients relates to NBA - Head to Head 
(I 0, 184 clients) and the largest relates to NFL - GPP (381 , l 73 clients). This big 
difference in tbe number of clients may relate to the type of spo1i, the season in which it 
is played, the popularity of an underlying game and/or the arsenal of exceptional players 
of that sport the clients can choose from to create a fantasy team. 

2. Descriptive Statistics 

I first computed summarized distributions of the number of contests played per game 
category by prize structure. Such distributions are given in Table 2. For space 
considerations I did list every percentile point but rather deciles (every 10 percentile 
point). 

Table 2 
Game Sport Players Mean Median Std Dev 0% 10% 20% 30% 40",{, 50% 60% 70% 80% 90% 100% 

Fifty Fifty MLB 33078 40.456 3 254.581 1 l 1 1 2 3 5 9 18 50 10782 
Fifty Fifty NBA 14625 51.453 4 275 .613 1 1 1 2 2 4 6 10 23 72 12381 
Fifty Fifty NFL 188568 13.428 ~ 137.536 1 1 1 1 2 2 3 5 8 17 19370 

Head to Head MLB 20606 22.527 3 155.780 1 1 1 1 2 3 5 7 13 31 7928 

Head to Head NBA 10184 25.450 3 149.426 1 1 1 1 2 3 5 8 15 38 5884 
Head to Head NFL 95525 11.074 2 126.584 1 1 1 1 2 2 3 5 8 15 20707 

GPP MLB 73009 38.921 3 195.238 1 1 1 1 2 3 5 9 2.1 67 11901 
GPP NBA 26897 51 .111 6 158.382 1 l, 1 2 4 6 11 22 48 127 5690 
GPP NFL 382728 25.999 7 105.809 1 l 2 3 5 7 10 16 26 55 12932 



As is clearly seen, all distributions are sharply right-skewed. Namely, there is a very 
small number of clients who were playing an overwhelmingly big number of contests. 
For instance, in the NFL - Head to Head, the mean number of contests played is about 11, 
the upper I percentile is 11 1 contests but the upper limit is 20, 707 contests played! 

Attention is focused now on the WIN RATIO ("wr"). This is the proportion of entries 
won out of the number of contests played. This proportion serves as a quantitative 
measure for success of the playing client. As is implied from the road map, stated at the 
bottom of page 2 of this report, one needs to first check whether there are clients with a 
seemingly exceptional number of repeated winnings and assess the probability of 
achieving such a performance at random. Since a relatively large number of contests 
participated in is required to safely estimate outlying success of a client, I focused on 
clients in the upper 15% of the distributions of contests played. Figure 1 exhibits how 
win ratio may depend on the number of contests played. 

Figure 1 

Percentile 

GameSport ~~t~~~Fi1ty ~~~~Fifty ~~t ~i~Fifty 
MlB Heo._d l Head NBA Head 2 He3d NFL He._d 2 H~\.U:f 

game • Fifty Flfty • OPP • Heod 2 He:\<! 

Upon review, it seems as if the win ratio tends to improve when a very large number of 
contests are played for most of the games. To rule out that total entry foes paid by clients 
impacts win ratio, l computed the correlation between entry fees paid and win ratio and 
these are reported in Table 3 on the next page. 
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Table 3 - Correlations between (J.SD invested and WR 
-----· -

I• 
Game ________ ]__~!_>_?.~---

Fifty Fifty MLB 

Fifty Fifty NBA 
--------- ---·-· 

Fifty Fifty NFL 
-

I -i--· 

Correlation 

0.124 

0.074 

-0.001 

L_!.:1ea~- to Head MLB 

Head to Head NBA -----·------------:s~:------~ 
Head to Head NFL -0.003 

1--------------- - --------·- ---·--------·-·-
GPP MLB 0.090 

--'-
OPP NBA j 0.272 

OPP I NFL I 0.166 ·--------' 

It is evident from Table 3 that there is a weak correlation between the underlying 
variables. Such correlations are immaterial in the following analyses. 

3. Probabilistic Evaluation of Skill Versus Chance 

l now proceed to seek and evaluate exceptional performances of clients. The justification 
for such an approach is that if a non-negligible amount of clients with extreme repeated 
winnings are found, there is no way to attribute it to chance in our context. Games where 
chance is material are characterized, among other things, by the extremely low likelihood 
of a player to CONSISTENTLY repeat his/her winnings. Such an approach has been used 
by experts in other instances of evaluating skills vs. chance (e.g. , Backgammon, Texas 
Hold' em, Poker, and more). 

If indeed clients with exceptional performance are found, it is obligatory to compare their 
performances to those of TYPICAL CLIENTS in a game and prize structure categories. 
To define the typical client performance, J took the mean win ratio of all clients playing a 
given game (one of the three-MLB, NFL and NBA) by a given prize structure (one of 
the three-Fifty Fifty, Head to Head and GPP). The following 3x3 table (Table 4) 
presents the performance of all nine (9) typical clients. Each cell in the table contains two 
(2) entries: the mean win ratio and the numbers of clients upon whom the mean was 
computed. 

Table 4 -- Typical Client Performances 

Game 

Sport Value Fifty Fifty Head to Head GPP 

Mean Win Ratio 0.4559 0.4475 0.1879 
MLB 

Player Count . 9,505 5,195 21,805 

NBA 
Mean Win Ratio 0.4213 0.4226 0 .1951 
Player Count 4,615 2,819 11,469 

Mean Win Ratio 0.4616 0.4563 0.1931 
NFL 

Player Count 33,058 15,852 158,099 
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Next 1 surveyed the data to find clients with exceptional performance in terms of 
outstandingly repeated wins. For each game and prize structure combination (nine (9) in 
total), I looked at the top 50 performers by win ratio among those clients who have 
gained a significant amount of experience playing the game. Experience in this case was 
defined as being in the top 15% of clients by contests played. Looking only at the 
clients who have high experience allows me to rule out "lucky streaks" and also allows 
enough time for the client to gain experience and bel:ome a skilled performer at the game. 

For each of the top 50 performers in each game and prize structure combination (450 in 
total), I looked for repeat winners. Namely, winners that appear in more than one (1) 
game and prize structure combination. I found 28 of these exceptional clients whose 
performance is presented in Table 5. 

REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK 
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Table 5 -- Exceptionally Pelforming Clients by Game, Prize Structure, and Performance 

User ID Game Prize Strucutre Entries Win Ratio Average Entries Average Win Ratio Probability "P" 

156 MLB Fifty Fifty 70 1 134 0.455897693 <lE-300 

156 MLB GPP 43 0.44186 124 0.187898282 2.08E-05 
2503 NBA FFftv Fifty 612 0.803922 157 0.421257267 6.09E-85 

2503 NBA GPP 107 0.59813.t 16 ~· 0. 195051145 4 .84E-21 -
2503 NBA Head 2 Head 40 0.825 85 0.42255Sa67 7.&!fl:-09 
3306 NBA GPP 3290 0.461702 116 0.195051145 4.06E-262 

3306 NBA Head 2 Head 3698 0.701731 85 0.4125533157 2.13E-258 

76178 NBA Fifty Fifty 53 0.716981 .157 0,.421257267 1.53E-06 

76178 NFL Fifty Fifty 79 1 ~ .... () AC:.1617493 <ll-300 

77666 MLB Fifty Fifty 29 0.931034 134 0. 45:5897693 2.81E-10 

77666 NBA Fifty Fifty 39 0 .74359 157 D.421257267 4.lOE-06 

88679 t•HlA Fifty Fifty W36 0.715128 157 0 .421257267 3 .13E-159 

88679 NBA Head 2 Head 2833 0.693258 85 0.42255336/ 1.19E-186 

90757 NBA Head 2 Head 58 0.706897 85 0.422553367 l.50E-06 

90757 NFL Head 2 Head ~4 0.970588 53 0 .456296205 1.08E-10 

99478 MLB GPP 58 0.448276 124 0.187898282 8.96E-07 

99478 NBA Head 2 Head 92: 0.728261 85 0.422553367 3.29E-10 

105745 MLB Fifty Fifty 163 0.803681 134 0,4558976~3 5.60E-21 

105745 MLB Head 2 Head 196 0.734694 81. 0.447491735 4.42E-17 

119248 M ill Fifty_ Fifty 41 0.829268 134 - 0.455897693 4.07E-08 - .---·-
119248 NBA GPP 207 0.52657 1~ 0.1.9:5051145 3.33E~ll 

.119248 NBA Head 2 Head 4035 0.702354 8 5 0.422553367 5 .92E-283 

157441 MLB Head 2 Head 830 0.715663 81 ----o:tt4749fl35- - 6.-7-0~~6 -

157441 NBA Head 2 Head 40 ·0 .. 95. 85 0.422553367 2 .57E-15 --
159288 NBA Fifty Fifty 1992 0 .7249 157 0.421257267 1.46E-166 

159288 NBA Head 2 Head 506 0.6Sn47 SS 0.422553367 3.73E-34 
163806 MLB Fifty Fifty .40 0.9 134 0.455897693 5.48E-11 
163806 MLB Head 2 Head 36 0.833333 Bl 0.447491735 8.08E-08 
206493 MLB Fifty Fifty 75 0.76 

~ 
134 0.455897693 8.36E-09 

206493 NBA GPP 112 0 .571429 116 0 .195.051145 -· 
l . 515~:15)-

217935 NBA Fifty Fifty 43 0.860465 157 0.421257267 7.32E-11 -
217935 NBA Head 2 Head 48 0.6875 85 0.422553367 2 .88E-05 
220426 MLB Fifty Fifty 313 0.872204 134 0.455897693 3 .78E-55 
220426 MLB GPP 589 0 .449915 124 0.187898282 1.84E-48 
222243 NBA Fifty Fifty 1131 0.783378 157 0.421257267 1.92E-137 
222243 NBA GPP 268 0.544776 116 0.195051145 8.13E-38 -
222243 NBA Head 2 Head 614 -0.754072 85 0.422553367 1.62E-63 
252559 MLB Fifty Fifty 720 0.779167 134 0.455897693 2.17E-71 
252559 MLB GPP 513 0.454191 124 0.187898282 9 .16E-44 
252559 NBA Head 2 Head 24 0.791667 85 0.422553367 l.25E-05 
262341 NBA Fifty Fifty 399 0 .699248 157 0.421257267 5.15E-30 
262341 NBA Head 2 Head 136 0.742647 85 0.422553367 3.91E~15 
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User ID 'Game Prize Strucutre Entries Win Ratio Average Entries Average Win Ratio Probability "P" 
278012 NBA Fifty Fifty 308 0.707792 157 0.421257267 4.02E-25 
278012 NBA GPP 132 0.439394 116 0.195051145 3.02E-11 
278649 NBA GPP 80 0.5125 116 0.195051145 2.92E-11 
278649 NBA .Head 2 Head 30 0.7 85 0.422553367 0.000249558 
289818 NBA Fifty Fifty 137 0.766423 157 0.421257267 1.80E-17 

289818 NBA Head 2 Head 111 0.747748 85 0.422553367 3.60E-13 

292040 MLB GPP 64 0.53125 124 0.187898282 8.71E-11 
292040 NBA Fifty Fifty 220 0.713636 157 0.421257267 2.36E-19 

328907 MLB Fifty Fifty 36 1 134 0.455897693 5.24E-13 

328907 NBA Fifty Fifty 163 0.785276 157 0.421257267 l.87E-22 

358345 MLB Fifty Fifty 207 0 .9033:82 134 0.455897693 4.53E-44 

353345 ' MLB Head 2 Head 65 0.830769 81 0.447491735 9.41E-12 

359017 

359017 
529494 
529494 

676584 
676584 

MLB Fifty Fifty 31 0.83871 134 0.455897693 4.41E-07 

MLB GPP 71 0.43662 124 0.187898282 2.52E-07 

NFL GPP 37 0.72973 58 0.193127172 5.87E-14 

NFL Head 2 Head 139 0.971223 53 0.456296205 l.29E-43 

MLB Fifty Fifty 55 0.763636 134 0.455897693 3.19E-07 

MLB Head 2 Head 33 0.69697 &1 0.447491735 0.000504122 

Before exploring Table 5 in depth, observe in Figure 2 the following summary statistics 
comparing the 28 exceptionally performing clients in Table 5 to the company's entire 
clients' performances. 

Figure 2 

MLB NBA NFL 

Player Type 
GPP :-lend 2 Heetl Fifty Fitt>; 

As is seen, the top perfonners outshine the rest in all categories, hence, exhibiting 
superiority that will now be shown to be totally unlikely to depend on chance. 
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Observe carefully Table 5. Since clients tend to play more than one (1) sports game, we 
see in Table 5 61 winning performances relating to 28 highly performing clients. These 
are the most important results in this document, and I will now explain the content of 
Table 5 in detail. 

The first column relates to a client ID followed by type of game and prize structure. The 
next column reports the number of contests played followed by the win ratio. For 
example, the first client in the list, # 156, played in 70 contests of MLB 50:50 and won in 
ALL OF THEM. The next two columns relate to the "typical clients." Column 6 lists the 
average number of contests played in that underlying category and column 7 reports the 
average win ratio of clients in the same underlying category (taken from Table 4). 

The last column, 8, is the probabilistic evaluation of the client's performance RELATIVE 
TO THE TYPICAL CLTENT'S PERFORMANCE in the underlying category. This 
probability is a Normal approximation to P{X>x}, where X~Bin (N,p) (X follows a 
Binomial distribution), and N is the average number of contests played in the category 

(a) The probability of winning, p, is equal to the mean win ration (column 7) 
(b) The lower limit x of contests to be won by the typical client is the win 

ratio of the underlying high performing client times N ( the expected 
value, or the mean of the Binomial distribution 

The Binomial distribution adopted here signifies the CHANCE probability of achieving a 
performance AT LEAST as good as the underlying highly performing client given the 
mean win ration. For client 156 playing MLB 50:50, for instance, p= 0.45589769, N= 
134, and x= 134. Also, in column 8, whenever the entry is written as "<E-300" it means 
that the chance of exhibiting at random a performance at as least as good as the 
underlying client is less than 1 in a Million raised to power of 50! All entries in column 8 
should be interpreted 1n a similar manner. 

As one can see, it may NOT take a very large number of contests to participate in order to 
show an outstanding performance. Take for instance, client #77666. This client played 
only 29 contests in (MLB, 50:50)-the lowest number of contests in the list-with a win 
ratio of 0.93. This is an outstanding performance relative to the typical clients in this 
group- 2.8 IE-10. It means that the chance probability of exhibiting such performance or 
better is about 3 in 10 Billion. 

The findings in Table 5 are quite striking and decisive. All of the entries in column 8 are 
very low to extremely low. That means that it is OVERWHELMINGLY unlikely that the 
performance of any of the exceptionally performing clients in Table 5 could be due to 
chance. For a non-negligible amount of such clients, in a given sport category, this 
chance probability is SMALLER THAN WINNING THE MEGA MILLION OR 
POWER BALL LOTTERY MORE THAN TWICE. Moreover, a close examination of 
Table 5 points out at a non-negligible amount of high performing clients that show 
expertise in a single type of game-NFL, NBA and so on. Just one of numerous 
examples from Table 5 is client# 76178. While in NBA 50:50 the chance of doing better 
than him/her is about 1.5 in a Million, his/her performance NFL 50:50 is the best 
possible. Clearly, that would never be likely if winning in such games would depend on 
chance, even slightly. 

III. CONCLUSION 
Based on the findings reported in Table 5, one MUST conclude that the fantasy 
games offered by Draftkings have an inherent and vast character of skill where 
chance is overwhelmingly immaterial in the probability of winning in such games. 
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EXPERT'S CREDENTIALS 

Zvi Gilula is Profossor (Emeritus), and fonner Chairman, Dept. of Statistics, Hebrew 
University. He is also an Adjunct Professor of Statistics and Econometrics, at the 
Graduate School of Business, University of Chicago. 

Zvi Gilula has been a methodological consultant to many big firms and companies among 
which are Hoffman-La Roche (Switzerland), Solvay (Germany), Navistar (USA), Midas 
(USA), Fortelligent (USA), The Morningside Group (China), Agis-Perrigo (Israel, USA), 
Teva (Israel), TNS (UK, USA, Canada ). 

Zvi Gilula has been a consultant of Mifal Hapais- The Israeli national Lottery, and is 
currently Chief Methodological Advisor and Supervisor of the Israeli TV Rating 
Committee, and is also the statistical advisor of the Israeli Advertising Association. 

Zvi Gilula has provided many expert opinions concerning the evaluation of skills vs. 
chance .in the gaming industry. 

~~ 
Zvi Gilula / 
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