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PRELIMINARY STATEMENT

The limited question now before this Court is whether it should continue the

emergency stay now in place for the duration of this appeal because, otherwise,

DraftKings will be forced out of business in New York before its appeal is heard

on the merits. For nearly a decade, New York residents have enjoyed playing daily

fantasy sports ("DFS") contests—without any state official ever before suggesting

that they might be illegal. Now, New York's Attorney General ("NYAG"), after

years of that office's silent indifference, has decided to take the position that DFS

contests amount to "gambling" under New York law. But there is no reason to

rush to judgment and shut down DraftKings immediately, before this Court has the

opportunity to consider this important appeal on the merits.

DraftKings merely seeks to maintain the status quo through a short extension

of the interim stay that is already in place. New York courts have granted stays

pending appeal in similar circumstances, where the preliminary injunction being

appealed from would shut down the company's statewide operations. See, e.g.,

City of Rochester v. Sciberras, 55 A.D.2d 849, 849 (4th Dept 1976).

In this case, Justice Mendez entered a preliminary injunction without

holding an evidentiary hearing, without taking witness testimony, and without

making credibility findings—an approach that did not afford DraftKings due

process. Allowing his preliminary injunction to take effect would immediately



force DraftKings to shutter its business in New York, depriving its 375,000 New

York customers of the contests they love and have been enjoying for years. It

would cause DraftKings to lose millions of dollars in revenue while irreparably

harming its relationships with investors and business partners that have invested

hundreds of millions of dollars over the past four years, such as Fox Sports, Major

League Baseball, the National Hockey League, the New York Yankees, the New

York Mets, the New York Knicks, the New York Giants and the New York

Rangers—organizations that have always taken a strong stance against gambling.

See Affidavit of Timothy Dent ("Dent Aff.") ¶ 15 (attached to the Figueredo

Affirmation ("Figueredo Affirm.") at Ex. J).

The NYAG has little to say in response. Rather than identify the concrete

and immediate harms necessary to support a preliminary injunction, the NYAG

instead resorts to smear tactics and speculation, stretching to tie DFS contests to

everything from child abuse to over-eating, among other things. NYAG Br. 37-

38. The Attorney General's armchair sociology would not pass muster on a

daytime talk show. DFS contests have been offered openly, honestly, and

permissibly in New York for nearly a decade; and if the NYAG had actual

evidence that they caused public harm, he would have identified it in his

brief. There is none. The absence of any evidence of public harm—let alone the

type of imminent and severe public harm necessary to support the extraordinary



remedy of a preliminary injunction—is by itself sufficient reason to maintain the

stay that is already in place for a short additional period now that the parties are in

agreement that DraftKings will perfect this appeal for expedited hearing in this

Court's April term.

The NYAG is unlikely to succeed on the merits of this appeal because his

position rests on a blatant misreading of the gambling statute that is at odds with

the way New York courts have interpreted it for more than a century. Contrary to

the NYAG's view, contests like DFS, in which participants pay an entry fee to

compete for "purses, prizes, or premiums," do not amount to unlawful

"gambling." People ex rel. Lawrence v. Fallon, 4 A.D. 82, 88 (lst Dept 1896),

aff'd, 152 N.Y. 12 (1897). This is settled New York law—which explains why,

until this Attorney General for whatever reason decided to assert a contrary view,

not a single state law enforcement official or regulator had ever suggested that

daily fantasy sports were illegal.

The NYAG's attempted rewrite of century-old New York law is also evident

in his refusal to accept that the relevant test is whether chance or skill is the

contest's "dominating and controlling factor." People ex rel. Ellison v. Lavin, 179

N.Y. 164, 170-71 (1904). Under the NYAG's approach, which simply asks

whether the outcome could be affected by some element of chance outside the

contestant's control, all sporting events, and virtually any contest or pastime,
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would be criminalized if it involved an entry fee. New York law does not enshrine

a standard so at odds with common sense. Indeed, as all of the skill studies

and experts uniformly confirmed below, DFS is predominantly a game of complex

strategy where contestants act as general managers of their fantasy teams putting

together their rosters under set rules and salary caps, with the winner determined

by whose fantasy team outperforms other contestants' fantasy teams. That defines

a game of skill. The record is barren of evidence controverting DraftKings'

experts and skill studies.

The NYAG's rationalizations for attempting to avoid the consequences of

his repeated concessions that season -long fantasy sports are legal .have become

increasingly tenuous and incoherent with each successive filing. The obvious truth

is that there is no difference between the two under New York law. It is the same

game, differentiated only by the period of time over which each is played. The

NYAG contends that season-long contest operators charge less in fees, and

contestants collect less in prizes. NYAG Br. 36-37. But the NYAG nowhere

explains how these marginal differences could even conceivably have any legal

significance—a failure that further underscores the NYAG's arbitrariness in

ordering daily fantasy sports operators to shut down while permitting season-long

fantasy sports operators to stay in business.



Last week the NYAG filed with this Court a letter from the Illinois Attorney

General opining on the legality of DFS under that state's unique gambling

laws. The NYAG seems to think the evolving situation in Illinois supports its

position in this case—as opposed to the more than 40 other states where

DraftKings remains in business without any serious question from those states'

regulators, including the eight other states that have laws virtually identical to New

York's. But the NYAG has missed the significance of the Illinois

proceedings. Although the Illinois Attorney General, like the NYAG, views DFS

contests as unlawful gambling, the Illinois Attorney General has recognized that,

given the uncertainty in the law, DraftKings may remain in business until the court

rules on the merits in an expedited proceeding. This approach reflects the

common-sense principle that where a court is presented with a question of first

impression concerning the legality of a business—and there is no actual showing

of severe and immediate harm to the public—it would be unfair and unjustified to

force the business to close its doors before both sides have been able to present

evidence in a merits hearing. Extending the stay here pending appeal would

accomplish much the same purpose.

DraftKings is likely to prevail on the merits of this appeal and will suffer

irreparable financial and reputational harm if the preliminary injunction goes into

effect. Moreover, the balance of equities tip decidedly in DraftKings' favor, as the

5



NYAG cannot claim any emergency here, but DraftKings will be put out of

business in New York without a stay pending appeal. Daily fantasy sports contests

have been offered in New York for nearly a decade without objection and without

any evidence of harm to the public. This Court should therefore maintain the

status quo by extending the stay that is currently in place for the short period

necessary to resolve this appeal on the merits.

STATEMENT OF FACTS

A. Fantasy Sports Are Contests of Skill.

Fantasy sports are a national pastime played by more than 50 million

Americans. Fantasy sports have been played since at least the 1960s and provide

fans with an opportunity to assemble a fantasy team of athletes to compete against

other fantasy teams. Affidavit of Gregory Karamitis ("Karamitis Aff."), attached

as E~ibit 6 to the Dec. 11, 2.015 Affirmation of Joshua I. Schiller ("Schiller

Aff."), ~¶ 6, 17. Some fantasy contests, known as season-long fantasy sports, span

the entire season of a particular sport—usually four to six months. The NYAG

admits that season-long fantasy sports have been "enjoyed and legally played by

millions of people nationwide, including in New York" (NYAG Compl. ~ 1) and

"the legality of traditional fantasy sports has never been seriously questioned in

New York." NYAG Letter, Schiller Aff., Ex. 3 at 2.



Daily fantasy sports contests, which span a day or week, are a natural

outgrowth of season-long fantasy sports contests. Karamitis Aff. ¶ 6. DFS

contests have been offered to New Yorkers at least since June 2007. Affidavit of

Jason Robins ("Robins Aff."), attached to the Figueredo Affirm. as Ex. L, ¶ 4.

Since that time, many companies have entered the DFS marketplace, including

FanDuel (founded in 2009) and DraftKings (founded in 2012). Id. DraftKings

currently serves more than two million customers across 44 states, including

hundreds of thousands in New York. DraftKings has financial support from

partnerships with major sports entities that have strongly opposed sports gambling

but endorse fantasy sports competitions, such as Major League Baseball, the

National Hockey League, Major League Soccer, and the owners of numerous New

York-based sports teams. See Affidavit of Timothy Dent ("Dent Aff.") ¶ 15.

DraftKings has operated openly, honestly, and legally in New York for nearly four

years.

As with season-long games, DFS contestants act as "General Managers" of a

fantasy team and compete against other contestants to see who can execute the

General Manager skill-set most effectively. Robins Aff. ¶ 5; Karamitis Aff. ¶ 6. In

the first phase of a fantasy sports contest, contestants select real-world athletes to

fill virtual positions on a fantasy sports team, regardless of what team the athletes

play for in real life. Robins Aff. ¶¶ 5, 8.
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Selecting a fantasy team requires contestants to exercise skill, including the

assessment of a wide array of factors, such as the historical performance of

athletes, the on-field strategic tendencies of real-life coaches and athletes, team and

athlete matchups, weather patterns, and injury risks. Affidavit of Peter Jennings

("Jennings Aff."), attached to the Figueredo Affirm. as Ex. M, ¶~ 7-11. DFS

contestants rely on sports knowledge and evidence-based analytics to assemble

fantasy rosters. Robins Aff. ~¶ 5, 8. The only evidence in the record below

demonstrates that the most successful fantasy contestants expend significant time

and effort honing their analytical skills. Jennings Aff. ¶ 6.

The record below establishes that DFS contests are dominated by skill, not

chance. Karamitis Aff. ¶¶ 8-23; Jennings Aff. ~¶ 6-12. Every piece of record

evidence concerning the actual outcomes of DFS contests demonstrates that a

small group of skilled contestants consistently win. One study of daily fantasy

baseball outcomes found that just 1.3% of contestants won 91% of the prizes.

Karamitis Aff. ¶ 21. Another study conducted by a University of Chicago

professor of statistics and econometrics concluded that "it is overwhelmingly

unlikely that the performance of any exceptionally performing" contestant "could

be due to chance." Gilula Aff., attached as Ex. 5 to the Schiller Aff., ¶ 17. 'And

yet another study comparing the performance oftop-earning contestants against

randomly generated lineups found that the top contestants outperformed the



random lineups between 82% and 96% of the time, depending on the sport.

Karamitis Aff. ¶¶ 14-17.

The NYAG did not offer any evidence below, and the trial court relied on no

evidence in the record, to rebut the skill-based nature of DFS contests. In fact, the

NYAG acknowledges that DFS contestants "may exercise some skill" (NYAG Br.

3), and his own investigation confirmed that "the top one percent of DraftKings'

winners receive the vast majority of the winnings." Schiller Aff., Ex. 3 at 2.

Importantly, at oral argument below, the NYAG admitted there is no "distinction

about whether daily fantasy sports is more or less dependent on skillful decisions

than traditional fantasy sports leagues." November 25, 2015 Hearing Tr. 63 :9-12,

attached as Ex. 2 to the Schiller Aff.

B. The Scoring in All Fantasy Sports (Season-Long and Daily)
T 1 7 m Tl_ • _ TL _ A L L._... C7 ..1.. ._L.. l~ 4~L. .. Ti .-. ~.liepenas Jp~rr i ~u i ni~~~s: 1 Ilr L~lIl~1ClCJ ~7C1Cl;~Clal. uy 111G 1~ a;~ia~y

Contestant and the Fantasy Points Generated by Those Athletes.

Once each contestant in a fantasy contest has finished selecting a fantasy

team, the second phase of the fantasy contest occurs. In that phase, the points

scored by the contestants' fantasy teams are calculated. Robins Aff. ~ 8. A

contestant's score equals the sum of the fantasy points generated by the athletes the

contestants selects in her line-up. Those fantasy points, in turn, are calculated

based on the performance of the real-life athletes. Id. Thus, the results of

DraftKings' fantasy contests are not tethered to the outcomes of real-world

l



sporting events.

Similarly, because fantasy sports contests depend on a contestant's fantasy

team as a whole outscoring the other fantasy teams, the outcome of a DFS

contest—as with all fantasy sports contests—does not depend on any particular

athletes' hitting any particular benchmarks of individual performance (e.g.,

throwing at least three touchdowns or gaining at least 100 yards). Robins Aff. ¶

11. Indeed, the NYAG acknowledges that a "DFS contestant wins if his roster as a

whole receives more points than other rosters." NYAG Br. 2; see also NYAG Br.

7 ("The winning DFS team at the end of the day or week is the one with the most

points").

C. Both DraftKings and Season-Long Fantasy Sports Providers

Charge Entry Fees and Award Cash Prizes.

F~~ ~~~;-;P ~f ;t~ il~'C ~.~ntPCtc~ T)raftT{ina~ awarcl~ cash nri?es to the

winner(s). The amount of these prizes is fixed and announced in advance of the

contest; it does not vary depending upon participation or revenue generated from

the contest. Robins Aff. ¶ 12. Contestants participating in contests with cash

prizes pay an entry fee. Id. These entry fees compensate DraftKings for its work

and expenses administering DFS contests. DraftKings retains the entry fees

regardless of whether a contestant wins or loses the contest. Robins Aff. ¶ 13.

This is precisely the same model employed by many season-long fantasy sports
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providers, as the evidence below established.l See, e.g., Jennings Aff. Ex. 1 ¶ 17

(season-long fantasy providers such as ESPN offer a ten thousand dollar prize).

PROCEDURAL HISTORY

For almost four years, DraftKings has operated in New York openly and

transparently. Before the NYAG's sudden lawsuit, no state prosecutor or regulator

had ever questioned the legality of fantasy sports under New York law.

On October 6, 2015, the NYAG began investigating DraftKings for an

unrelated matter. Robins Aff. ¶ 17. At no point during the NYAG's month-long

investigation, with which DraftKings fully cooperated, did the NYAG ever

indicate he was investigating DraftKings' legality. Id. ¶ 18. But on November 10,

2015, the NYAG issued acease-and-desist letter demanding that DraftKings

effectively shut down its New York operations. NYAG Letter at 1, 3-4.

On November 17, 2015, the NYAG filed a motion for a preliminary

injunction, seeking to enjoin DraftKings' operations in the State of New York.

On December 11, 2015, the Supreme Court issued a preliminary injunction

requiring DraftKings to shut down all operations in New York. The court issued

1 The fact that ESPN offers a $10,000 cash prize in its season-long fantasy sports contests

disproves the NYAG's assertion, based on no record evidence, that daily and season-long fantasy

sports are distinguishable based "on the different ways that these activities handled money" and

that season-long fantasy sports do not "involve massive monetary payouts." NYAG Br. 36.

Similarly, the NYAG's contention that season-long fantasy sports providers accept "only small

`administrative fees' to cover the costs of operating a website or service" (NYAG Br. 37) is not

based on any real evidence: the NYAG offers as support only self-serving assertions from his

own complaint and cease-and-desist letter.
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this injunction without an evidentiary hearing or live testimony on the material

issues. That same day, DraftKings appealed, and a Justice of the Appellate

Division issued an interim stay of the Supreme Court's order granting the

preliminary injunction.

ARGUMENT

The Court Should Grant A Stay Pending Appeal.

This Court has discretion to stay "all proceedings to enforce the judgment or

order appealed from pending an appeal." CPLR § 5519(c); see Grisi v. Shainswit,

119 A.D.2d 418, 421 (lst Dept 1986). The Court also has discretion to "modify

or limit a preliminary injunction ...pending appeal" under CPLR Section 5518.

In exercising its discretion, the Court is "duty-bound to consider the relative

hardships that would result from granting (or denying) a stay." Da Silva v. Musso,

76 N.Y.2d 436, 443 n.4 (1990). The Court also "may consider the merits of the

appeal," id., whether a stay is in the public interest, and whether granting a stay

will prejudice the non-moving party, see Russell v. N. Y. C. Hous. Auth., 160 Misc.

Zd 237, 239 (Sup. Ct. Bronx County 1992).2

2 The NYAG's reliance on DeLury v. City of New York, 48 A.D.2d 405 (1st Dept 1975), and
Nken v. Holder, 556 U.S. 418 (2009), is misplaced, since neither case involved a motion for a

stay of a preliminary injunction pending appeal. DeLury involved a motion to vacate the

automatic stay pending appeal that arises under CPLR 5519(a) when there is a judgment against

a government entity, not a motion to stay under CPLR 5519(c). And Nken concerned a foreign

citizen's application for a stay of a final order (of removal from the United States), not a

preliminary injunction.
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These factors all weigh in favor of staying the enforcement of the

preliminary injunction in this case. DraftKings is likely to succeed on the merits; a

preliminary injunction would cause immediate and irreparable harm by forcing

DraftKings to shut down statewide; and maintaining the stay that is currently in

place will not harm the public in any way. To the contrary, it will preserve the

status quo for a short period until this Court can resolve this appeal on the merits.

I. DraftKings Is Likely to Succeed on the Merits.

A preliminary injunction is a "drastic remedy and will only be granted if the

movant establishes a clear right to it under the law and the undisputed facts found

in the moving papers." Koultukis v. Phillips, 285 A.D.2d 433, 435 (lst Dept

2001). It should not be granted where the facts "are in sharp dispute." Thomson v.

Daisy's Luncheonette Corp., 7 Misc. 3d 1019(A), 2005 N.Y. Slip Op. 50674(U),

*3 (Sup. Ct. Kings County 2005).

A preliminary injunction "should be used sparingly," Fischer v. Deitsch, 168

A.D.2d 599, 601 (2d Dep't 1990), and where used to change the status quo, such as

by shutting down a business, it should only issue in "extraordinary circumstances,"

United for Peace &Justice v. Bloomberg, 5 Misc. 3d 845, 849 (Sup. Ct. N.Y.

County 2004). "In order to obtain a preliminary injunction, the moving party must

demonstrate (1) likelihood of success on the merits; (2) irreparable injury absent

the injunction; and (3) a balancing of the equities in its favor." Matter of 35 N. Y. C.

13



Police Officers v. City of New York, 34 A.D.3d 392, 394 (1st Dept 2006).

Conclusory allegations will not satisfy a movant's burden: "Proof establishing

these elements must be by affidavit and other competent proof, with evidentiary

detail." Scotto v. Mei, 219 A.D.2d 181, 182 (1st Dept l996). Where the issue

being resolved is one of first impression, a preliminary injunction upending the

status quo is inappropriate. See Tucker v. Toia, 54 A.D.2d 322, 326 (4th Dept

1976) (issuing preliminary injunction to preserve the status quo on an issue of first

impression "while the legal issues are determined in a deliberate and judicious

manner"). An order granting a preliminary injunction must be reversed if the trial

court abused its discretion. See Heldman v. Douglas, 33 A.D.2d 695, 695 (2d

Dept 1969).

The NYAG failed to make a "prima facie showing of a reasonable

probability of success." Weissman v. Kubasek, 112 A.D.2d 1086, 1086 (2d Dep't

1985). DraftKings' daily fantasy sports contests are not "gambling" as New York

law defines that term. A person "engages in gambling when he stakes or risks

something of value upon the outcome of a contest of chance or a future contingent

event not under his control or influence, upon an agreement or understanding that

he will receive something of value in the event of a certain outcome." N.Y. Penal

Law § 225.00(2). DraftKings' daily fantasy competitions do not constitute

"gambling" for two independent reasons: (1) DFS contests do not depend on the

14



outcome of "a contest of chance" or a "future contingent event not under [the

contestant's] control or influence" and (2) the bona fide entry fees charged by

DraftKings do not require contestants to stake or risk "something of value upon the

outcome" of the competitions.

A. Daily Fantasy Sports Contests Are Not Contests of Chance.

The trial court erred in concluding that the NYAG likely would prove that

daily fantasy sports area "`contest of chance' as currently stated in Penal Law

§225.00 [1],[2]." Op. 9. This conclusion had no support in the record, and the trial

court offered no explanation of what evidence persuaded him to reach this

conclusion.

A "contest of chance" is "any contest, game, gaming scheme or gaming

device in which the outcome depends in a material degree upon an element of

chance, notwithstanding that skill of the contestants may also be a factor therein."

N.Y. Penal Law § 225.00(1). The mere potential influence of chance on the

outcome of a game never suffices to prove that the game is a "contest of chance."

Instead, chance must affect the game to a "material degree." Id. The materiality

requirement is only satisfied if chance is "the dominating element that determines

the result of the game." People v. Li Ai Hua, 24 Misc. 3d 1142, 1145 (Grim. Ct.

Queens County 2009) (emphasis added).
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Because nothing in the record even remotely suggested that chance is the

dominating element in daily fantasy sports, the trial court erred by holding that the

NYAG was likely to carry his burden of proof at trial. Daily fantasy sports, like

season-long fantasy sports, require the contestant to exercise skillful judgment in

selecting athletes for a fantasy lineup. Before the trial court's order issuing the

preliminary injunction, no court had ever suggested that the role of chance

predominates over the role of the contestant's skill in fantasy sports. In fact, the

only court to have addressed this issue reached the opposite conclusion:

The success of a fantasy sports team depends on the participants' skill

in selecting players for his or her team, trading players over the course

of the season, adding and dropping players during the course of the

season and deciding who among his or her players will start and

which players will be placed on the bench.

Humphrey v. Viacom, Inc., No. 06-2768 (DMC), 2007 WL 1797648, at *2 (D.N.J.

June 20, 2007), attached as E~ibit 1 to the January 4, 2016 Supplemental

Affirmation of Joshua Schiller ("Suppl. Schiller Aff'). Humphrey involved

season-long fantasy sports. While the trial court stated that the legality of season-

long fantasy sports was not at issue (Op. 7), season-long fantasy sports, as a closely

analogous and admittedly legal game of skill, provided an obvious point of

reference for deciding whether daily fantasy sports are games of skill. Indeed, the

NYAG acknowledged at oral argument below that there is "no distinction about

whether daily fantasy sports is more or less dependent on skillful decisions than



traditional fantasy sports leagues." November 25, 2015 Hearing Tr. 63:9-12. Yet,

the trial court offered no explanation for why the reasoning of Humphrey should

not apply with equal force to daily fantasy sports.

The record below demonstrates that the rules of daily fantasy sports are

designed to reduce the already immaterial role that chance plays in season-long

fantasy sports. The trial court ignored the special features that make daily fantasy

sports less dependent upon chance, and even more dependent on a contestant's

skill, than season-long fantasy sports. These features in DFS contests include, for

example:

• Salary Cap. DDS contests, unlike season-long fantasy sports, have a

fantasy salary cap limiting the total amount of fantasy dollars any contestant can

spend on the roster. Each athlete is assigned a salary, and a contestant must "pay"

that salary to place the athlete on the roster. This economic constraint requires

contestants to strategize by choosing only those athletes likely to provide the most

value for their assigned salaries. Robins Aff. ~ 10.

t~thlete Choice. In season-long fantasy sports, contestants assemble teams

by participating in a draft, in which each contestant takes turns claiming exclusive

"ownership" of an athlete for fantasy team composition purposes. The randomly

assigned positions in the drafting order introduce an element of chance that can

affect the season-long competition outcome and limit a player's control over the
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composition of his lineup. DFS contests eliminate this chance element by allowing

each contestant to select any athlete.3 Robins Aff. ¶ 9.

• Selection-to-Outcome Lag. In season-long fantasy sports, lineups are

selected only once, at the start of the season, exposing season-long fantasy teams to

the effect of a full season's barrage of weather and injury events, with limited

ability to change the lineup. By contrast, in DFS, the lag between athlete selection

and competition completion is much shorter (e.g., days or weeks), allowing the

contestant to better understand the risks of inclement weather and injuries and

compensate for these elements accordingly. Karamitis Aff. ¶ 13.

The trial court erred in declining to address the inconsistency of the

NYAG's interpretation of the law, which somehow makes season-long fantasy

sports lawful while prohibiting daily fantasy sports.

Every piece of record evidence on the actual outcome of daily fantasy sports

contests confirms that a small group of skilled contestants consistently dominates

the contests. See Karamitis Aff. ¶¶ 14-17, 21; Gilula Aff. ¶¶ 16-17. The NYAG

did not offer, and th'e trial court did not identify, anything to rebut the

overwhelming evidence establishing that DFS contests are games of skill. In fact,

the NYAG's own investigation confirmed that "the top one percent of DraftKings

3 Although contestants cannot trade athletes in daily fantasy sports, the relatively short window

between the selection of athletes and daily fantasy competitions eliminates the need for trades.



winners receive the vast majority of the winnings"—a finding completely at odds

with the NYAG's claim that daily fantasy sports amount to gambling because they

are games of chance. Nov. 10, 2015 NYA~ Letter at 2. There is simply nothing in

the record supporting the trial court's conclusion. The trial court's obviously

erroneous holding that "Fanduel, Inc. and Draftkings, Inc., do not refute the

evidence provided by the NYAG" supposedly proving that daily fantasy sports

competitions are games of chance, Op. 6, demonstrates that the court did not

meaningfully engage with the record before issuing its decision.4

Although the trial court never stated the basis for its holding, it recited the

NYAG's mistaken assertion that the outcomes of daily fantasy sports contests

depend "substantially on chance and factors not within the DFS player's control,

including whether the athletes chosen are injured, or the game is ̀ rained out."'

(Op. 6). But neither the. NYAG nor the trial court offered any analysis supporting

the conclusion that the effect of factors such as injury and weather were in fact

"substantial," and nothing in the record purports to quantify the degree to which

4 Even as the court acknowledged that "[a] preliminary injunction should not be granted unless

its necessity and justification is clear based on undisputed facts" (Op. at 6) (emphasis added), it

relied on entirely disputed facts to issue its preliminary injunction order, including how entrance

fees are calculated, whether daily fantasy sports are contests of skill or chance, whether the

outcome of DFS contests are outside the contestants' control and influence, and whether a

preliminary injunction is needed to protect the general public. Each of these issues was hotly

disputed before Supreme Court.
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injuries and weather actually affect DFS contests. Moreover, the trial court and the

NYAG made no effort to address the indisputable fact that weather, injuries, and

similar factors affect numerous games of skill—including season-long fantasy

sports—without converting them into contests of chance. In fact, even real life

athletes have no control over these aspects of their sports. A wide receiver, for

example, cannot control a sudden gust of wind affecting the quarterback's throw,

and a slalom skier has no control over the icy conditions on the ski slopes. Yet the

potential influence of a gust of wind or icy mountain cannot transform football or

skiing into games of chance.

In its opposition, the NYAG never claims to have carried its burden of

proving that chance is the dominating element in daily fantasy sports contests.

Instead, it shirks that burden, asserting that the test for materiality does not

consider "what amount of chance is involved." NYAG Br. 22. The NYAG cites

nothing in support of its remarkable position that the amount of chance involved is

irrelevant to the determination of whether a game is a "contest of chance." The

NYAG's position is contrary to New York law, which demands proof that chance

is "the dominating element that determines the result of the game." People v. Li

Ai Hua, 24 Misc. 3d at 1145 (emphasis added).

Nor does the NYAG offer any proof of the actual role of chance in daily

fantasy sports. Instead, the NYAG asserts—without citing any evidence—that
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"whatever element of chance affects DFS outcomes is the same type of chance that

makes sporting events and horse races unpredictable." NYAG Br. 23 (emphasis

added). But this assertion is pure ipse dixit: even though it could be tested

empirically, the NYAG has not done so, and a preliminary injunction shutting

down a business cannot be based on unproven speculation and specious analogies.

The NYAG offered no evidence that skill in sports betting actually has a

comparable influence to the influence it indisputably has in daily fantasy sports.

Nothing in the record suggests, for example, that 1 % of skilled sports gamblers

receive upwards of 90% of winnings on baseball bets, or that top sports gamblers

outperformed randomly placed bets as much as 82% and 96% of the time, as was

proven with DFS. See Karamitis Aff. ¶¶ 14-17, 21. Without conducting a

comparative analysis of the degree to which chance affects the outcomes of sports

betting, the NYAG has no basis for asserting that the role of skill in daily fantasy

sports is comparable to the role of skill in sports betting.

The NYAG's flawed analogies do not withstand scrutiny in any event. The

claim that "whatever skill DFS involves is the same type of skill exercised by

sports bettors or horse-racing gamblers" (NYAG Br. 23) is simply wrong. Daily

fantasy sports require many skills that sports gambling does not. For example, one

critical skill unique to daily fantasy sports is managing the salary cap, which

requires not only forecasting the likely performance of athletes, but also assessing
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the relative value of athletes given the scarcity of money a fantasy team can spend

and slots on a fantasy team. Robins Aff. ¶¶ 9-10. There is no evidence that sports

gamblers exercise this type of skill. Nor is there evidence that sports gamblers take

into account what strategies their opponents are likely to use (game theory). By

contrast, the record demonstrates that the skill of predicting and countering the

strategies of one's opponent is a key ingredient to success in daily fantasy sports.

See Karamitis Aff. ¶¶ 12, 22.-

The NYAG's assertion that "DFS represents nothing more than an extension

of the proposition bets and parlay bets that have long been a staple of sports

bettors" (NYAG Br. 19) obscures still more critical differences between sports

betting and daily fantasy sports. In sports betting, the gambler competes against

the house, whereas in daily fantasy sports, contestants compete against each other.

As the NYAG admits, "[a] DFS player wins if his roster as a whole receives more

points than other rosters." NYAG Br. 2 (emphasis added). Moreover, in all the

.forms of sports betting referenced by the NYAG, the gambler wins or loses

depending upon the gambler accurately predicting a simple binary outcome. In

daily fantasy sports, by contrast, insofar as athletic performances contribute to the

final score, the possible contributions from each performance are not binary. In

fantasy football, for example, a wide array of statistics from each athlete's

performance—including but not limited to yards gained, touchdowns, fumbles, and
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interceptions—contribute to the points the fantasy athlete scores in the fantasy

game. And even if one athlete on a fantasy team performs more poorly than

expected, the team can still win if other athletes exceed expectations or the

opposing fantasy team underperforms. For this reason, daily fantasy sports are

also fundamentally different from a parlay bet, which depends upon each binary

prediction in the series being correct. See, e.g., 1984 N.Y. Op. Att'y Gen. 11

(1984) (parlay bets involve prediction of the "outcome of 4 or 5 games" and all

outcomes "must conform with the bettor's prediction in order for the bet to win")

(attached as Ex. 2 to the Suppl. Schiller Aff.).

Next, the NYAG asserts that a "contest of chance" includes any competitive

event where the contestants do not have "some direct influence over the outcome

of the game." NYAG Br. 26. The NYAG cites no New York cases or statutes in

support of this position. The statutory definition of "contest of chance" does not

even mention "influence," much less "direct" influence. Even where § 225.00

speaks of "influence" in the future contingent event prong of the definition of

"gambling" (addressed in Section B below), it does not require that the "influence"

be direct. Because New York Penal Law § 225.00(2) makes no distinction based

on a contestant's "direct influence" over the game, the NYAG is wrong in

asserting that the supposed absence of "direct influence" by fantasy sports

contestants is "critical" to the inquiry. NYAG Br. 26. In any event, as explained
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below, daily fantasy sports contestants exercise significant influence over the

outcome of the contests.

The NYAG's assertion that DraftKings' "business strategy and marketing"

is "perhaps the most telling indication that FanDuel and DraftKings run gambling

operations" (NYAG Br. 32) does nothing to prove daily fantasy sports are illegal

gambling. None of the elements of section 225.00 require an assessment of

DraftKings' business and marketing strategies. The law looks to the nature of the

contest itself, not to how it is marketed.

DraftKings' activities in different jurisdictions, subject to different gambling

laws, say nothing about DraftKings' compliance with New York law. For

example, the NYAG admits that the Illinois Attorney General opinion that he filed

with this Court on December 30, 2015 considers the status of DFS under a law that

prohibits "any game of chance or skill for money." Dec. 30, 2015 NYAG Letter at

1 (emphasis added). The Illinois opinion cannot support the NYAG's position

when it did not consider whether DFS contests are contests of skills See Ill. Att'y

Gen. Op. at 9. Moreover, it bears noting that her opinion notwithstanding, the

Illinois Attorney General has agreed to allow DraftKings to continue operating in

5 Even if it had, such opinions are advisory, "not binding on the courts," and are entitled to be

considered only to the extent that they axe well reasoned. Burris v. White, 901 N.E.2d 895, 899

(Ill. 2009). Not only does DraftKings dispute the Illinois Attorney General's reasoning, but it

has sought a court opinion on the matter along with FanDuel and Head2Head (a company that

provides season-long fantasy contests).
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the state while a court decides the merits of her opinion. See Suppl. Schiller Aff.,

Ex. 3. This stands in stark contrast to the NYAG's extraordinary efforts to shut

down DraftKings' business before proving its case in an evidentiary hearing.

B. Daily Fantasy Sports Contests Do Not Depend upon a
Future Contingent Event Outside the Contestants'
Influence or Control.

Implicitly recognizing the vulnerability of the trial court's holding that daily

fantasy sports are contests of chance, the NYAG tellingly opens its brief with an

argument the court did not even address: that daily fantasy sports amount to

gambling because the fantasy contestant "stakes or risks something of value upon

the outcome of ... a future contingent event not under his control or influence,"

under New York Penal Law § 225.00(2). See NYAG Br. 2, 18-22. The trial court

had good reason for declining to accept this theory.

The suggestion that "DFS games hinge on athletic performances that the

fantasy player neither controls nor influences" (NYAG Br. 20) is wrong because

Section 225.00 speaks only of a singular "future contingent event," not multiple

athletic performances. Moreover, the NYAG misidentifies the future contingent

event upon which daily fantasy contests depend. The outcomes of daily fantasy

sports contests do not depend on any one real-world team's winning or any real-

life athletes' surpassing particular benchmarks of performance (such as throwing a

touchdown or hitting a homerun) or even upon any one real-life athlete's
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performance. Robins Af£ ¶¶ 8, 11. Instead, daily fantasy sports competitions are

decided based on the relative strength of the composite statistics generated by the

lineups selected by the fantasy contestants—which bear no relation to any real-

world sports team. See supra pp. 9-10. In short, the "future contingent event"

upon which the outcome of daily fantasy sports competitions depend is the

competition between two or more fantasy teams.

Fantasy contestants indisputably exercise significant "control or influence"

over the outcome of their competitions within the meaning of Section 225.00(2) by

selecting a particular fantasy lineup among the billions of possible lineups that

could be generated. Robins Aff. ~ 11. That is the only explanation for why a small

group of fantasy contestants can consistently outperform both randomly generated

lineups and other, less skilled fantasy contestants: the judgrrient and skill of the

contestants have a material influence on the outcome. See supra pp. 8-9.

The NYAG offered no evidence supporting its claim that "DFS games hinge

on athletic performance that the fantasy player neither controls nor influences"

NYAG Br. 20. In contrast, the record (including the NYAG's own submission

here) is replete with evidence conclusively establishing that fantasy contestants

exert material influence on the outcome of daily fantasy sports contests. See

Figueredo Affirm., Ex. K ¶ 11 ("The ̀challenge' of DFS—and the skill set

required to play DFS successfully—has absolutely nothing to do with correctly
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predicting the ultimate win-loss outcome or margin of victory of a basketball game

or soccer match. Instead, the relevant skill set involves accurately projecting the

performance of individual athletes and strategically assembling individual athletes

into optimal lineups given the constraints of the salary cap and the payout structure

of the contest."); Figueredo Affirm., Ex. L ¶ 10 ("daily fantasy sports rewards

players who use creative and strategic thinking in assembling the best team while

staying under budget"); Figueredo Affirm., Ex. I at 1 (explaining how strategies

employing covariance influence the outcome of fantasy competitions).

The "influence" exerted by fantasy contestants negates the argument that

daily fantasy sports amounts to "gambling" under Section 225.00(2). The

NYAG's claim that the influence must be "direct" (NYAG Br. 26) or "physical[ ]"

(Op. 6) manufactures requirements found nowhere in the statutory text. Where an

"Attorney-General's suggested interpretation is wholly at odds with the wording of

the statute and would require" the Court "to rewrite the statute," the Court

"cannot" adopt such an interpretation. People v. Smith, 63 N.Y.2d 41, 79 (1984).

The NYAG's argument that contestants do not influence the outcome

because their lineups are "locked" (NYAG Br. 10) fails for the same reason. That

the contestant's influence occurs at the beginning rather than the end of the contest

does not mean that there is no influence at all. In fact, many games of skill work

this way. Season-long fantasy sports contestants "lock in" their selections before
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each weekly competition. The owners of show dogs are "locked" once the

competition begins; while the hours of training and grooming before the show

influence the likelihood of success, the owner cannot control what the dog does

during the show. In all these cases, the fact that intervening actors or phenomena

can exert an independent influence between the moment a contest is "locked in"

and the moment the winners) are announced does not eliminate the influence the

contestant exerts on the contest as a whole. Nothing in the statute requires that

influence be exerted throughout all phases of the contest.

Rewriting a statute is forbidden under any circumstance—but the rewriting

of criminal statutes (like Section 225.00) poses special dangers. Under the rule of

lenity, "[i]f two constructions of a criminal statute are plausible, the one more

favorable to the defendant should be adopted." People v. Golb, 23 N.Y.3d 455,

468 (2014) (citation omitted); see also'Skilling v. United States, 561 U.S. 358, 410-

11 (2010). Here, DraftKings' position—that a contestant need only exercise a

material degree of influence over the outcome of the competition to avoid violating

the gambling law—is a plausible interpretation of the statute, and it has been

embraced by many courts. By contrast, the NYAG's interpretation would

effectively rewrite Section 225.00 to require contestants to exert "direct" or

"physical" influence "throughout all phases of the game." The rule of lenity

requires the Court to reject this abrupt expansion of the statute to "apparently
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innocent conduct," subjecting to criminal jeopardy those who offer an immensely

popular and beloved game that has long been widely understood to be lawful.

Liparota v. United States, 471 U.S. 419, 426-27 (1985).

C. DraftKings Contestants Do Not Stake or Risk Something of

Value on the Outcome of Daily Fantasy Sports Contests.

The trial court also erred by concluding that DFS contestants "stake[ ] or

risk[ ]something of value upon the outcome" of the contest under New York Penal

Law Section 225.00(2) by paying entry fees to compete in daily fantasy sports

contests. Op. 4-7.

New York courts have held for more than a century that "there is a

distinction between the words bet or wager and that which is conveyed by the term

purses, prizes, and premiums"—a distinction which "has been adopted so far as we

can dis~~~er iii ~v'v°iy vw.civ iii ::~h:~h the ~,µ~etinn hac hPPn rai~P~l in this ~n»ntrv,"

People ex rel. Lawrence v. Fallon, 4 A.D. 82, 88 (lst Dept 1896) .

In his brief to this Court the NYAG concedes that Fallon "held that a horse

owner did not engage in illegal gambling by entering his horse into a race with an

entry fee and a prize." NYAG fir. 27 n. l0. In the NYAG's brief to the trial court

it tried to distinguish Fallon by saying:

The New York Court of Appeals held that the "competing parties" were not

gambling. Thus, paying to enter your own horse in the Belmont Stakes is not

gambling, but betting by spectators and other third parties on the race is

gambling, albeit gambling that is currently exempted under the law.
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NYAG Br. 20 (Nov. 23, 2015). However, that argument fails because the

"competing parties" in a DFS contest are the DFS contestants who pay an entry fee

and compete for a prize. In its brief to this Court, NYAG now tries to distinguish

Fallon by asserting:

The horse owner retained some degree of control and influence over the

performance of his horse on the track through his choice of a trainer, a

jockey, etc.—even though chance undoubtedly played some role in the

outcome of the race itself.

NYAG Br. 27 n. 10 (Dec. 22, 2015). That argument also fails because just as a

horse owner exercises "control and influence" over whether the owner wins a prize

by the owner's "choice of a trainer, a jockey, etc.", DFS contestants exercise even

more "control and influence" over whether they win a prize by their choice of a

roster. While no horse owner wins anything close to a majority of his or her races,

S~CiiiVU L~~Ci v^v i~°v~~i.uii~~ ;~~: u.~~~,~ ~:~ii: 
.~',~r~tact after (~nntPCt,

The rule in Fallon remains good law. For example, in Humphrey v. Viacom,

Inc., No. 06-cv-2768, 2007 WL 1797648 (D.N.J. June 20, 2007), the court rejected

a claim that aseason-long fantasy sports provider that charged entry fees and

awarded prizes was an illegal gambling operation.

Courts have distinguished between bona fzde entry fees and bets or

wagers, holding that entry fees do not constitute bets or wagers where

they are paid unconditionally for the privilege of participating in a

contest, and the prize is for an amount certain that is guaranteed to be

won by one of the contestants (but not the entity offering the prize).



Id. at * 8. Although the trial court below correctly noted that Humphrey involved

New Jersey's gambling statute, the New Jersey statute is substantially identical to

New York's. Moreover, the court dodged the central issue: both Humphrey and

Fallon recognize that contests involving bona fide entry fees are not "gambling."

The trial court did not even cite Fallon, let alone distinguish it. And with good

reason: the decision below directly conflicts with Fallon. The entry fees

DraftKings charges are indistinguishable from the bona fide fees charged by the

defendants in Humphrey and Fallon. DraftKings' fees are paid unconditionally,

regardless of the outcome of any contest, and DraftKings retains a portion of these

payments as compensation for providing daily fantasy contests to its customers.

As for the prizes, DraftKings announces in advance the exact amount the winners

will receive. In short, these are bona fide entry fees just as in Humphrey and

Fallon, and the NYAG has no evidence otherwise.6

The trial court misapplied New York law in stating that DraftKings' fees are

not bona fide entry fees because "the participants pay a fee every time they play,

potentially multiple times daily instead of one seasonal entry fee, with a percentage

6 The prejudice resulting from the Court's refusal to hold an evidentiary hearing is apparent

from the Court's fundamental misunderstanding of how DraftKings operates and how entry fees

are calculated. For example, contrary to all the evidence, the court stated that the "amounts of

the entrance fee [to enter a DFS contest] is calculated in part on salary capped [sic] at up to

$50,000.00 and on the athletes perceived value." (Op. at 5) In reality, contest entrance fees have

nothing to do with the salary caps imposed on the game and the "salary" each contestant must

"pay" to place the athlete on his roster. Robins Af£ ¶¶ 10, 12-14.

31



of every entry fee being paid to ... Draftkings, Inc." Op. 7. DraftKings' entry

fees are just as "one time" as the fees charged by the season-long fantasy sports

providers in Humphrey. Id. In both season-long and daily fantasy sports, one fee

is charged per contest. The only difference is that daily fantasy sports contests are

shorter. But New York law does not look to the duration or frequency of gameplay

in determining whether an entry fee is bona fide. These facts have no legal

significance.

II. DraftKings Will Suffer Substantial And Irreparable Harm

Absent A Stay.

DraftKings will be severely and irreparably harmed absent a stay. The trial

court's order enjoins DraftKings from operating in New York—one of its largest

markets, with 375,000 customers. These customers have paid more than $99

million i i viiLiy f~°+°Ja itri t~.v~i S~ ~viiviufi.iii~ iiiniP f'hµtili ~~ n t~Y~lyi~linn tYl Y'PVP1l17P., ~jl(lllt~

DraftKings cease operations in New York, it will suffer severe economic harm

with no ability to recover damages from the NYAG.

DraftKings would also risk losing the support of its investors and its

fundraising efforts would be severely hampered. DraftKings has partnered with

~ The trial court noted that DraftKings chaxges entry fees "as high as $10,600.00 on one or more

contests." Op. 7. This fact also lacks legal significance, as the size of an entry fee has no

bearing on whether an activity constitutes gambling. In any event, the vast majority of

DraftKings' New York users have never played a contest with an entry fee exceeding $20.

Karmitis Af£ ~ 24(a).
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major sports entities such as Fox Sports, Major League Baseball, the National

Hockey League, Major League Soccer, and the owners of the New York Yankees,

New York Giants, New York Knicks, New York Mets, New York Rangers, and

New York City F.C. See Robins Aff. ¶ 7. Acourt-ordered shutdown would chill

and curtail DraftKings' ability to attract new investors and partners, and would

jeopardize DraftKings' relationships with its existing investors and partners. All of

this harm would not be confined to New York, but would cause a cascading effect

throughout the country—including in the dozens of states where DraftKings also

continues to operate lawfully—threatening its customer base and its business

relations with vendors, customers, and regulators.

The devastation wrought by a forced shutdown would be particularly

unreasonable given that New York legislators have introduced legislation to ensure

that DFS contests remain legal in this state. See Michael Virtanen, Key NY

lawmaker sees state legalizing daily fantasy sports, Associated Press (Dec. 8,

2015), attached as Ex. 4 to the Suppl. Schiller Aff.

New York courts have found irreparable injury where a party will "likely

sustain a loss of business impossible, or very difficult, to quantify." Willis of New

York, Inc. v. DeFelice, 299 A.D.2d 240, 242 (lst Dept 2002). Irreparable injury

will also be found where a company's revenues and customer goodwill are

threatened. See Second on Second Cafe, Inc. v. Hing Sing Trading, Inc., 66 A.D.3d
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255, 272-73 (1st Dept 2009) (finding irreparable injury where a company's

inability to operate jeopardized business licenses, damaged revenues, harmed

customer goodwill, and meant the loss of a real estate investment); see also Four

Times Square Assocs., L.L.C. v. Cigna Invs., Inc., 306 A.D.2d 4, 6 (.1st Dept 2003)

(finding irreparable harm where customer goodwill and business creditworthiness

threatened). Indeed, New York courts have stayed a preliminary injunction

pending appeal where the injunction would shut down a company's entire business

within the state, where the company had already been operating for several years.

See, e.g., City of Rochester v. Sciberras, 55 A.D.2d 849, 849 (4th Dept 1976)

(staying and ultimately reversing grant of preliminary injunction against sewer

cleaning company operating without a license because the company had operated

lawfully in the city for several years and there was "no evidence of immediate

injury to the city or its citizens" from running the business). If forced to shut down

its New York operations, DraftKings will suffer immense and unquantifiable

economic harm; it will lose goodwill among its customers and investors

nationwide; and it will endure massive reputational harm.

The cases cited by the NYAG—which hold that "economic loss, which is

compensable by money damages, does not constitute irreparable harm," DiFabio v.

Omnipoint Comc'ns, Inc., 66 A.D.3d 635, 636 (2d Dep't 2009) (quotation marks

and citations omitted}—are easily distinguishable. NYAG Br. 41. None of these
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cases involved litigation between a private party and the government. See id.; N.Y.

City Off-Track Betting Corp. v. N. Y. Racing Assn, Inc., 250 A.D.2d 437, 442 (1st

Dept 1998); SportsChannel Am. Assocs. v. Nat'l Hockey League, 186 A.D.2d 417,

418 (1st Dept 1992). The NYAG offers no reason to believe that DraftKings will

be able to recover damages against the government in the event it is forced to shut

down and the preliminary injunction is later reversed. While a private party that

obtains a preliminary injunction ordinarily must post a bond to indemnify its

opponent from damages caused by the injunction, see CPLR 6312(b), that

requirement does not apply here. The economic harm is therefore irreparable.

III. A Stay Will Not Prejudice or Harm the Public.

No one will suffer prejudice from a short stay of the preliminary injunction

order. Daily fantasy sports contests have been offered in New York for nearly a

decade. If the NYAG had evidence that these contests cause harm to the public, it

would have offered this evidence below.

Instead, the "evidence" the NYAG relies upon was nothing more than

speculation and inadmissible double- or triple-hearsay. For example, as its sole

support for the proposition that "DFS is addictive" (NYAG Br. 39), the NYAG

relies upon the affidavit of an expert witness who offers

second- and third-hand accounts from "several" unidentified individuals who claim

to have spoken to other unidentified people with supposed "DFS-related gambling
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addictions." Figueredo Affirm., Ex. Q ¶ 11 (stating that declarant spoke to

"several recovering gamblers" and "gambling counselors who have encountered

people with DFS-related gambling addictions"). Such vague assertions are not

only inadmissible, but also nowhere near sufficient to support an assertion that

DFS is addictive to justify shutting DraftKings down. The NYAG's purported

expert does not even claim to have met someone who believes he is addicted to

daily fantasy sports.

Before making factual findings based on expert evidence, a trial court must

determine that the methods used by the expert have achieved general acceptance

within the scientific community—and that the expert followed reliable procedures

in the particular case. See Parker v. Mobil Oil Corp., 7 N.Y.3d 434, 446-47

(2006). The NYAG's purported expert did not come close to satisfying these

standards.

Apparently recognizing the insufficiency of its trial court submission, the

NYAG now seeks to supplement the record by citing to a newspaper article that

was published after briefing below was completed. See NYAG Br. 40 (citing

Figueredo Affirm., Ex. H). This article is not properly before the Court and should

be ignored, and it is rank hearsay.$ See Broida v. Bancroft, 103 A.D.2d 88, 93 (2d

8 The article attached as Exhibit H to the Figueredo Affidavit also recognizes that "[m]ost

people can play daily fantasy or casino games without a problem."



Dept. 1984). There is no admissible evidence supporting the NYAG's assertion

that garr~bling addicts find "the readily accessible nature of DFS games

irresistible." NYAG Br. 3.

Furthermore, the NYAG's inaction against providers of season-long fantasy

sports contests—not to mention providers of daily contests other than DraftKings

and FanDuel—undercuts his allegations of urgent public harm. If these contests

truly posed a grave threat to public safety as the NYAG claims, he would not have

selectively targeted only two companies within a far broader industry.

The NYAG's assertion that granting DraftKings' motion would result in a

"nullification of [the] Supreme Court's preliminary injunction" (NYAG Br. 15)

misunderstands the relief that is at issue. This motion does not seek to nullify

anything. A stay pending appeal would only prevent the enforcement of the trial

court's erroneously issued preliminary injunction during the pendency of this

appeal. If the NYAG were to succeed on the merits of this appeal, the stay would

be lifted and a preliminary injunction would continue pending the outcome of the

litigation below.

Finally, the NYAG's claim that the DFS industry is "expanding" and thus a

stay would not preserve the status quo (see NYAG Br. 43-45) is absurd. First, the

NYAG does not offer any evidence of DraftKings' future expansion; he only

speculates that the user base will grow due to advertising and continued
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enthusiasm for sports. Moreover, if the potential growth of a business during the

pendency of an appeal could somehow undermine the status quo, no active

company could ever secure a stay pending appeal. Such a result would defy logic.

Whether DraftKings' customer base remains static into the future should not alter

the analysis, particularly where DraftKings is committed to perfecting its appeal

for the April Term, ensuring that any stay pending appeal would be brief.9

CONCLUSION

DraftKings' motion to stay proceedings pending the resolution of its appeal

should be granted.

Dated: New York, New York
January 4, 2015

9 The NYAG asks the Court to order DraftKings to perfect its appeal for the April Term.

(NYAG Br. at 4, n.1). There is no need for such an order. Given DraftKings' desire to resolve

the legality of DFS contests on an expedited basis, it already intends to perfect its appeal for the

April Term.
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*pro hac vice to be sought

Respectfully submitted,
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